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The Reader Writes 





ty the past few months we have confined 
this column to the reproduction of letters 
which, for the most part, were critiques of 
articles printed. But in this issue we are 
departing from this procedure in order to 
reproduced two ietters sent to us—both of 
which have been personally answered—which 
raise general questions. We hope that our 
replies to these letters will answer questions 
other readers may have in mind but which 
they have not written about. 


What They Mean 
Sir: 


I would appreciate it if you will tell me 
what certain initials which I have seen in 
your columns mean. Apparently the mean- 
ing of these initials is very obvious or I am 
sure you would have used the complete word 
or words. I list them as follows: 

H.B. (followed by a number). 

S.B. (followed by a number). 


55 NLRB 504 as 
90 NLRB, No. 167. 


9 Lasor Cases { 51,187. 


distinguished from 


DoNALD JAMES 
BrooKLyNn, NEw YorK 

[H. B. and S. B. refer, respectively, to House 
Bill and Senate Bill. Sometimes in state 
legislation the designator for a bill originat- 
ing in the lower house is A.B. (Assembly 
Bill). 

When you see an NLRB citation followed 
only by a number—for example, 55 NLRB 
504—it means that the citation is to page 
504 of Volume 55 of the NLRB’s bound 
decisions. However, a citation such as 90 
NLRB, No. 167 is used when the decision 
is so recent that a page number in the vol- 
ume has not yet been assigned; the “No. 
167” serves merely as a numerical reference 
until a page number is assigned. 


9 LaBor CASEs § 51,187 is a citation to the 
Commerce Clearing House bound-volume 
reports of court decisions on labor issues. 
Volume number and paragraph number are 
given.—Editor] 
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How It Should Look 
Sir: 


I have often thought about submitting an 
article to your publication, but I am reluc- 
tant to do so since I do not know the form 
in which submitted material should be writ- 
ten. Can you tell me how to include foot- 
notes and citations and how many words an 
article should contain? 


H. Reck 
New York City 


{Our requirements are probably no dif- 
ferent from those of other publishers— 
although I have heard that some magazine 
publishers will reject a manuscript if it is 
not typed in an acceptable form. No such 
restrictions apply here because we realize 
that our contributors are not professional 
journalists. The following suggestions will 
be helpful if followed: 


The manuscript should be typed on only 
one side of the paper and double spaced. 
On the first page should appear the title 
and the author’s name and address (even 
though the manuscript is accompanied by a 
letter giving such details). Each succeeding 
page should carry the author’s name and the 
page number in the top margin. 


As to footnotes—they should be typed all 
together on paper separate from the text, 
that is, not at the bottom of the page to 
which they apply. The pages containing the 
footnotes can be at the end of the manu- 
script. 

It is not necessary to use manuscript cov- 
ers or special brads. 


While some publishers dislike having the 
manuscript accompanied by a letter from 
the author, we welcome such correspond- 
ence—especially if it gives us a few facts 
about him. 

Lastly, we have no set word limits. Be 


guided by this: make the article long enough 
to cover the subject and short enough to 


_avoid verbosity.—Editor] 
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Taft-Hartley 


and the “Secondary Boycott” 


By SYLVESTER PETRO, Assistant Professor of Law, New York University 


WO RECENT DECISIONS, one by 

the National Labor Relations Board* 
and the other by the United States Court of 
Appeals tor the Fifth Circuit,* indicate that 
the current law of labor relations and the 
field covered by the biological sciences 
strongly resemble each other in one im- 
portant respect—both show widely diver- 
gent evolutionary possibilities from a 
common ancestor. The two recent decisions 
are progeny of a common ancestor, Section 
8 (b) (4) of the Taft-Hartley Act, the 
provision outlawing strikes and inducements 
to strike in certain circumstances.’ But the 
resemblance ends there. The NLRB deci- 
sion carries through the tendency of disre- 
garding the statutory terms whose basic 
characteristics were described in a previous 
“Developing Law” article.* The Fifth Cir- 
cuit, adhering more carefully to the statu- 
tory parent, seems to accept as controlling 
the widely different approach to the statu- 
tory text which was submitted for considera- 
tion in the earlier “Developing Law” article. 


Six months ago, this department explored 
the Taft-Hartley Act’s provisions on strikes 
and boycotts and then compared the abstract 
terms of the act with the NLRB’s con- 
struction in actual cases brought before it. 
Certain discrepancies appeared. It seemed, 
on the whole, that the Board decisions 
amounted less to straightforward applica- 
tions of the statutory terms than to attempts 
to equate them, with certain preconceptions 
concerning the common law e@elating to 
“secondary boycotts,” a term which is no- 
where used in the act. Focusing attention 
on the wording of Section 8 (b) (4), “The 
Developing Law” found that, when viewed 
without reference to its concluding proviso,’ 
the section might well be construed to out- 
law all strikes, picketing, blacklisting and 
similar labor activities. When attention was 
given to the proviso, however, it appeared 
that the section was not designed to outlaw 
the simple, primary strike, together with 
supplementary activities such as picketing, 
where the strike was called or approved by a 





1 Sterling Beverages, Inc., 2 CCH Labor Law 
Reports (4th Ed.) § 10,060. 

2 International Rice Milling Company, 
et al. v. NLRB, 18 LABOR CASES { 65,848. 

8’ Section 8 (b) (4) (A) reads as follows: ‘‘It 
shall be an unfair labor practice for a labor 
organization or its agents . . to engage in, or 
to induce or encourage the employees of any 
employer to engage in, a strike or a concerted 
refusal in the course of their employment to 
use, manufacture, process, transport, or other- 
wise handle or work on any goods, articles, 
materials, or commodities or to perform any 
services, where an object thereof is: (A) forc- 
ing or requiring any employer . or other 
person to cease using, selling, handling, trans- 


Inc., 


The Developing Law 


porting, or otherwise dealing in the products of 
any other producer, processor, or manufacturer, 
or to cease doing business with any other per- 
hs as 

41 Labor Law Journal 339 (February, 1950). 

5’ The proviso to Section 8 (b) (4) reads as 
follows: “Provided, That nothing contained 
in this subsection shall be construed to make 
unlawful a refusal by any person to enter upon 
the premises of any employer (other than his 
own employer), if the employees of such em- 
ployer are engaged in a strike ratified or ap- 
proved by a representative of such employees 
whom such employer is required to recognize 
under this Act.’’ 
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majority union. The cleat purport of the 
proviso was to privilege a refusal to cross 
a picket line, in certain circumstances.’ No 
one reading the proviso could reasonably 
conclude that Section 8 (b) (4) as a whole 
was designed to outlaw the primary strike 
for a lawful economic objective, if the strike 
were called or approved by a majority 
union,’ even though a consequence of ac- 
companying picketing and blacklisting would 
be that another employer ceased doing busi- 
ness with the struck employer. The proviso 
expressly privileged a favorable response 
from other workers to requests by strikers 
for secondary aid, in certain circumstances; 
and, if the favorable response were priv- 
ileged, it could scarcely be reasoned that 
the request .for such response should be 
held unlawful. Furthermore, if the proviso 
were to be given meaning, it would have to 
be related more directly to the inducing 
union than to the responsive employees. 
This followed because the act nowhere 
makes action by individual employees un- 
lawful, and thus the privileging of individual 
action by itself would be pointless. If the 
proviso were to be given point, therefore, it 
would have to be read as privileging the 
action of the striking union—action which 
might otherwise be unlawful under the broad 
wording of Section 8 (b) (4) (A). 

But since the response—and hence the 
request—were privileged only in the context 
of a strike “ratified or approved” by a ma- 
jority uniog, it seemed logically to follow 
that even a simple primary strike might 
amount to a violation of Section 8 (b) (4) 
(A)—if the strike were not called by a 
majority union, and if it had the requisite 
secondary objective. It seemed clearly to 
follow that union action designed to create 
secondary pressures on an employer would 
violate Section 8 (b) (4) (A) if it occurred 
in connection with no strike at all. No other 
conclusion seemed permissible when two 
facts were considered: (1) that Section 8 
(b) (4) (A), read in isolation, outlawed all 
union action having as one of its objects a 
cessation of business relations between any 
two persons;* and (2) that union action of 
this nature was privileged by the act only 
where it occurred in connection with a strike 
called by a majority union. 


If there had been no qualifying proviso 
at all, sound interpretative policy might have 


required the Board and the courts to supply 
some sort of qualification as best they could 
and as consistently as possible with Con- 
gressional intent, for no one familiar with 
the background of the Taft-Hartley Act 
could conclude that the statute was designed 
to outlaw all strikes. But, as has been 
shown, there is a proviso—one which clearly 
saves strikes, even those which create sec- 
ondary pressures, where they are called or 
approved by a majority union. The presence 
of the proviso would seem to obviate the 
necessity of either “liberal” or “restrictive” 
interpretation: The job of the Board and 
the courts under the circumstances would 
seem to be simply one of applying the statu- 
tory terms to the fact situations brought 
before them. 

As the previous “Developing Law” article 
indicate’ however, the Board chose to 
ignore ‘ie proviso completely, without ex- 
plaining why, and to engage instead in the 
kind of interpretation which might have 
been called for in the absence of the proviso. 
If for some reason the Board felt that refer- 
ence to the proviso would not contribute to 
fruitful understanding of the purport of 
Section 8 (b) (4), it failed to set out that 
reason. At the time, it was not entirely clear 
whether the practical results of this Board 
policy would be substantially different from 
those, accruing by virtue of acceptance of 
the insights to be gathered from considera- 
tion of the proviso. In no case had the 
Board held the inducement or encourage- 
ment of secondary pressures to be privileged 
in the absence of a strike, although it seemed 
to stretch a point in one case in holding that 
a strike existed.” One could not be sure, 
therefore, of anything more than that the 
Board was simply deficient in craftsman- 
ship in neglecting to base its decisions on the 
inferences to be gathered from the proviso. 

All such doubts have now been laid to 
rest. The Board’s recent decision in Matter 
of Sterling Beverages™ shows a deliberate 
rejection of the proviso as an indication of 
the Congressionally intended scope of Sec- 
tion 8 (b) (4) (A)—and an equally clear 
statement to the effect that the Board is 
going to permit the creation of secondary 
pressures upon an employer even though no 
strike at all is called against him. That no 
strike was involved in the Sterling case 
clearly appears from the fact that the com- 





* See footnote 5. 

7In some ways, then, the proviso establishes 
the same kind of a rule which is to be found 
in state statutes requiring majority approval 
by employees as a condition precedent to strikes. 

®It must be remembered that one of the 
objects in every strike is to cause a cessation 
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of business relationships with the struck em- 
ployer. 

* Schultz Refrigerated Service Company, 2 
CCH Labor Law Reports (4th Ed.) { 9462, 87 
NLRB, No. 82 (1949). Discussed in 1 Labor 
Law Journal 339, 342 and pages following. 

#@ Cited in footnote 1. 
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pany had never employed members of Local 
807 of the Teamsters, the union which took 
action in the case. In fact, Local 807 was 
seeking work for its members. It picketed 
at loading docks in an attempt, ultimately, 
to force Sterling to hire its members to 
maneuver trucks in the City of New York 
and, immediately, to cause the employees at 
the loading docks, in the words of Section 
8 (b) (4) (A), to refuse “in the course of 
their employment to ... handle or work on 
any goods, articles, materials, or com- 
modities” of Sterling. Such action by Local 
807 would seem to amount, entirely inde- 
pendently, to a violation of Section 8 (b) (2) 
of the Taft-Hartley Act. That section makes 
it an unfair practice for a union to attempt 
to cause an employer to discriminate in vio- 
lation of Section 8 (a) (3) of the act. The 
latter section, in turn, makes it an unfair 
practice for an employer to discriminate 
in favor of members of a particular labor 
organization as well as against them. It 
follows, especially in view of the act’s pro- 
hibition of the closed shop and all other 
forms of discrimination in hiring, that Local 
807 violated Section 8 (b) (2) in taking ag- 
gressive action against the Sterling Com- 
pany to force it to use Local 807 members 
in place of already employed workers.” 
However, this whole phase of the union’s 
action was apparently disregarded. 


The NLRB declared the union’s picketing 
not unlawful to the extent that it was re- 
stricted to the times when Sterling trucks 
were present at the loading docks, and to 
the extent that it was related to those trucks. 
The picketing was unlawful under Section 
8 (b) (4) (A), according to the NLRB, 
only where carried on at the docks while 
Sterling trucks were not present. 


There is some common-law precedent in 
favor of such a distinction,” but just how 
the distinction emerges from the statutory 
terms is not clear. Subject to the exception 
contained in the proviso, and already noted, 
Section 8 (b) (4) (A) declares generally 


that it is an unfair practice for a union to 
induce or encourage employees to cease 
work where an object of the union’s action 
is to make one employer cease doing busi- 
ness with another. Of course Local 807’s 
picketing was designed to make employees 
at the loading docks cease handling Sterling 
trucks, with an object being to cause the 
owner of the dock (Ruppert Brewery) to 
cease doing business with Sterling. There 
beitig no strike, and indeed no previous em- 
ployment relationship of any kind, between 
Sterling and Local 807, it would appear that 
the union’s action fell squarely within the 
terms of Section 8 (b) (4) (A), and was 
not privileged by the proviso, entirely re- 
gardless of whether or not the picketing was 
carried on when Sterling trucks were at the 
dock. Thus the distinction does not appear 
in the statutory terms. In fact, so foreign is 
the distinction to the statutory terms that 
it is not possible to rephrase those terms, 
to introduce the distinction, without writing 
an entirely different statutory provision. 
Even the alleged rewriting of the Clayton 
Act by the Supreme Court in the celebrated 
—or notorious—Duplex case™ did not in- 
volve the wholesale revision of statutory 
terms which is evident in the Board’s deci- 
sion in the Sterling case. 


HE anomalous character of the NLRB’s 

decision assumes greater proportions 
when one considers its earlier decision in 
the Printing Specialties case.“ In that case, a 
majority union called a strike for an entirely 
lawful economic objective. In connection 
with the strike, the union detailed men to 
picket the compariy’s trucks at a separately 
owned loading dock located at a distance 
from the struck plant. As a result, em- 
ployees at the loading dock refused to 
service the trucks. Making absolutely no dis- 
tinction of the kind established in the Sterling 
case, the NLRB declared the picketing a 
violation of Section 8 (b) (4) (A), since it 
had the requisite secondary effect and ob- 





11 Compare NLRB v. National Maritime Union, 
16 LABOR CASES { 65,231 (CA-2, 1949). 

2 Compare Goldfinger v. Feintuch, 276 N. Y. 
281, 11 N. E. (2d) 916 (1937). There the New 
York Court of Appeals upheid the right of a 
union to picket a delicatessen with which it 
had no employment relationship, so long as the 
picketing was directed to a nonunion product 
sold there, and so long as the union was dis- 
puting with the manufacturer of the nonunion 
product. The trouble with the Goldfinger case 
as a valid precedent for the Sterling case is 
twofold. First, the New York courts themselves 
have indicated that the Goldfinger case should 
be narrowly construed. Compare Feldman v. 
Weiner, 173 Misc. 461, 16 N. Y¥. S. (2d) 730 
(1940). Second, the particular distinction cre- 
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ated by the Board in the Sterling case more 
narrowly limits the scope of union action than 
would be required by adherence to the rule of 
the Goldfinger case. 

383 Duplex Printing Press Company v. Deering, 
254 U. S. 443 (1921). In this case, the Supreme 
Court construed the section of the Clayton Act 
directing the federal courts to withhold injunc- 
tions in labor disputes between employers and 
employees as applying only to cases in which 
particular employees, not employees as a gen- 
eral class, were disputing with their employers. 
It will be seen that, while restrictive, the Court's 
opinion was not without some justification. 

144 Sealright Pacific, Ltd., Printing Specialties 
and Paper Converters Union, 82 NLRB, No. 36 
(1949). 
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jective. Careful attention to the facts of the 
Printing Specialties case will show that the 
NLRB held the picketing unlawful even 
though restricted to the times when the struck 
company’s trucks were at the loading dock. 


Note the important differences between 
the Printing Specialties and Sterling cases. 
In the tormer, the union was seeking, ulti- 
mately, a lawful, economic objective; in the 
latter, the union was seeking, ultimately, an 
unlawful objective. In the former, the union 
began its action with a strike which, when 
viewed alone, was entirely lawful; in the lat- 
ter, there was and could be no strike at 
all. The basic similarities should also be 
noted. In both cases, the unions began with 
a dispute with one employer; in both, the 
union sought to widen the area of the dis- 
pute by inducing employees of other em- 
ployers to refuse to work. 


To cite these facts is, of course, not to 
argue that the decision in the Printing Spe- 
cialties case was wrong. The insights to be 
gained by careful attention to the Section 
8 (b) (4) proviso show, to the contrary, 
that the decision was correct. Under that 
proviso, the striking union in the Printing 
Specialties case would be entirely justified in 
setting up a picket line at the struck plant, 
and no unfair practice, under Section 8 (b) 
(4) (A), could be predicated on the fact that 
the picket line induced other employees to 
refuse to perform the operations called for 
in the ordinary course of their employment 
at that site. But the proviso privileges action 
having secondary effects only where two 
conditions are present: (1) a strike called or 
approved by a majority union and (2) a re- 
fusal to cross a picket line localized at the 
place of business of the struck employer. The 
latter condition did not exist in the Printing 
Specialties case. There the picket line was set 
up at the place of business of the secondary 
employer. Hence the union action, which 
naturally fell within the terms of Section 
8 (b) (4) (A), was not taken out of those 
terms by the proviso. 


T HE POINT sought to be made by refer- 
ence to the Printing Specialties case is 
that, when the whole of Section 8 (b) (4) 
is considered, the Sterling case appears to 
present a much clearer case of conduct un- 
lawful under the section than the Printing 
Specialties case did. And yet the union in 
the Sterling case has been told in effect that 
it may, without violating the Taft-Hartley 


Act, picket Sterling trucks at the loading 
docks, even though that picketing is de- 
signed to induce Ruppert employees to re- 
fuse to work on the trucks, and even though 
an objective and consequence of that re- 
fusal is to cause Ruppert, one employer, to 
cease doing business with Sterling, another 
employer. 


While this result seems plainly in con- 
flict with the statutory terms, the Board 
explains its ruling by declaring that, notwith- 
standing the express wording of the act, the 
Congress did not intend to outlaw "primary” 
action, but intended only to outlaw action 
in the nature of a common-law “secondary 
boycott.” 


EVERAL THINGS should be noted in 
this policy of the Board. In the first 
place, it exhibits a marked difference in 
attitude from the one taken by the Board in 
regard to the current question of the 
validity of union-shop contracts executed in 
the building industry without the prior em- 
ployee authorization required by Section 9 
(e) of the Taft-Hartley Act. The NLRB 
General Counsel has said that the prior 
employee authorization is simply unwork- 
able in the building industry, and he has 
therefore declared that he will not require 
it in that industry, notwithstanding the fact 
that the act does not provide any exemp- 
tion.” This is not as outrageous a repudia- 
tion of legislative intent as it might appear 
to be at first blush, for there is ancient 
judicial authority to the effect that express 
statutory terms leading to clearly absurd or 
unworkable results may be disregarded. 
Despite this long-standing rule, however, 
the Board has stoutly declared that it will 
rigorously follow the letter of the law in 
regard te the necessity of union-shop au- 
thorization elections.“ In contrast to this 
strict, literalistic position with regard to 
union-shop elections, the Board has, in the 
“secondary action” cases, gone to the other 
extreme. There it has engaged in whole- 

sale amendment of the statutory terms. 
The present policy of the Board in regard 
to “secondary action” cases could have been 
more easily understood when the Printing 
Specilaties case was decided than it can to- 
day. When that case was decided, the 
Supreme Court had not yet clearly indicated 
that picketing for an unlawful objective 
might constiutionally be prohibited.” Still, 
(Continued on page 908) 





18 New York Times, June 28, 1950, p. 30. 
162 CCH Labor Law Reports (4th Ed.) { 14,036. 
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7 See generally ‘‘The Developing Law,"’ 1 
Labor Law Journal 675 (June, 1950). 
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Industrial Mobilization 


President Truman has asked for $10.5 
billion in new appropriations to back expan- 
sion of the Armed Forces; he has authorized 
calling up reserves and the National Guard 
to active duty and cleared the way for the 
Armed Forces to expand beyond their bud- 
get ceilings; and he has asked Congress to 
remove the numerical ceilings now limiting 
the Armed Forces. He also asked Congress for: 


Priority-allocation, production use and in- 
ventory controls. 


Curbs on consumer and real estate credit 
and commodity speculation. 


Special loan and guarantee programs to 
speed and increase essential production. 


Seizure and requisition powers to back up 
allocations. 

Authority for the government to purchase, 
process and refine essential materials and 
minerals. 


Immediately, S. 3936 was introduced in 
the Senate. Hearings began July 24 on the 
“National Defense Production Act of 1950.” 
Here is a summary of its important five titles : 


Title IT. Authorize the President to re- 
qtire priority for defense contracts. Set up 
a WPB-like pattern of allocations, restric- 
tions upon nonessential uses, and inventory 
controls. 


Title IT. Authorize the President to take 
needed property and pay compensation for it. 


Title IIT. Authorize the President to pro- 
vide for guarantee on loans for defense pur- 
poses, to provide loans to private business 
for expansion, and to buy needed materials 
and process them. 


Title IV. Bring back Regulation W-type 
control of consumer credit and real property 
credit. Creditors would be registered and 


Labor Law in the Making 


licensed and the President would have power 
to fix maximum loan and credit values, mini- 
mum down payments, maximum maturities 
and rates of credit. 

(Consumer credit stood at a record high 
in total amount outstanding, but not in re- 
lation to consumer income. The ratio hit a 
peak in 1940, dipped during the war, and 
has been climbing ever since. The zoom 
kept a steady pace even through the termi- 
nation in 1947 of controls that had been im- 
posed during the war. Total consumer credit 
outstanding was estimated by the Federal 
Reserve Board as of the end of May as 
standing at $19,091,000,000. Installment credit 
accounted for $11,667,000,000, compared 
with $11,321,000,000 a month previously, and 
$8,888,000,00 a year previously. The credit 
was mostly on such items as autos, refrig- 
erators and television sets.) 


Title V. Give the President general powers 
to secure needed information and _ issue 
regulations. Provide for antitrust exemption 
for action requested by the President for 
purposes of security-defense. 

Price and rationing powers were not 
asked for, but the President warned that: 
“If a sharp rise in prices should make it 
necessary, I should not hesitate to recom- 
mend the more drastic measures. > 

The lack of industrial and civil defense 
preparedness for a wartime mobilization was 
pointed up by a study on “Mobilizing for 
Atomic War,” recently completed by the 
National Industrial Conference Board. The 
study stated that of the 150 companies sur- 
veyed, only nineteen had formulated any 
definite plans. Half of those companies that 
had not formulated any plans said they did 
not believe it was necessary at this time. 
(The survey was completed prior to the 
Korean attack.) Many companies had re- 
ported that lack of central planning in 
Washington, which prevented them from 
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knowing what might be required of them, 
was a serious drawback to their efforts. 

Company mobilization plans had some 
points of similarity. They included plan- 
ning by top management, developing a 
ciear-cut organization fitting into the regular 
organizational setup of the company, listing 
of facilities, developing a roster of necessary 
personnel, analyzing World War II records 
for comparison with present capacities and 
facilities, listing the war work the company 
is able to do, maintaining cooperation with 
the Armed Services, and keeping the plan 
up to date by frequent revision. 

Businessmen 
study urged: 

Immediate enactment of war powers leg- 
islation to be put into effect in time of 
emergency. 


who participated in the 


Completion of an over-all mobilization 
plan to be revised constantly according to 
current needs. 


Development of individual plans by more 
companies. 


Acceptance by the National Security Re- 
sources Board of the responsibility for head- 
ing mobilization planning. 


Unification without interservice rivalry. 


Use of peacetime procurement by the 
Armed Services as a means of maintaining 
and spreading essential skill in industry. 


Research in peacetime by industry and the 
military. 

Enactment of federal legislation to estab- 
lish a national civil defense organization. 


Immediate planning for civil defense by 
states and cities regardless of whether or 
not an over-all national program is imme- 
diately forthcoming. 


(See “The Economy,” page 885, for out- 
line of the function of the National Secu- 
rity Resources Board, the agency that will 
implement mobilization planning.) 


Re-employment Rights 


The re-employment rights laws now in 
effect require that io obtain re-employment 
benefits a person must: 


(1) Leave a position other than temporary 
in the employ of a private employer or the 
United States Government for the purpose 
of entering upon active duty in the Armed 
Forces of the United States; 


(2) Satisfactorily complete his military 
service and receive a certificate to that 
effect; 
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(3) Enlist only once since June 24, 1948, 
for a period of not longer than three years 
or, if a reservist, serve for a period not 
longer than three years or as soon after 
such period as he is able to obtain orders 
relieving him from active duty; 


(4) Apply for re-employment within ninety 
days after he is relieved from duty or from 
hospitalization continuing after discharge 
for a period of not more than one year; 


(5) The statutes require that if the posi- 
tion he left was in the employ of a private 
eniployer, the employer’s circumstances must 
not have so changed as to make it impos- 
sible or unreasonable to reinstate the ex- 
serviceman. However, the statute declares 
it to be the sense of Congress that the 
ex-serviceman shall be restored in a manner 
which will give him, upon his return, the 
status he would have had had he remained 
continuously employed; 


(6) If disabled during military service and 
not physically qualified to perform the duties 
of the position he left, the ex-serviceman is 
to be restored to such other position as he 
is able to fill. 

The Selective Service Act of 1948 has been 
extended to July 9, 1951. 


The Committees— 
They're Talking About— 


Unions—Antitrust 


The Senate Judiciary Committee has held 
hearings on, but has not yet reported, a bill 
which seeks to bring labor organizations 
within the scope of the Sherman and Clay- 
ton Acts. The bill (S. 2912) provides that 
if a labor organization or its members have 
unreasonably restricted trade or commerce 
among the several states in articles, com- 
modities or services essential to the mainte- 
nance of the national economy, health or 
safety, the jurisdiction of any federal court 
to issue a restraining injunction is not af- 
fected by the immunizing provisions of the 
Clayton and Norris-LaGuardia Acts. 


Senator Robertson of Virginia, author of 
the bill, comments: “In any contest for 
power between the public representéd by the 
Government and any group, large or small, 
there should no longer be any doubt as to which 
contestant must win. This country cannot 
afford dictators—government or private.” 


(96 Congressional Record A1154, A1155.) 


Again, Senator Robertson, quoting from 
the Tampa Morning Tribune of January 24, 
1950: “Lewis lifts his hand and the mines 

(Continued on page 895) 
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HOW TO RAISE REAL WAGES 


A STATEMENT ON NATIONAL 


POLICY BY 


THE RESEARCH AND POL- 


ICY COMMITTEE OF THE COMMITTEE FOR ECONOMIC DEVELOPMENT 


N THE LAST FIFTY YEARS real 

wages per hour in the United States have 
increased more than threefold. Today the 
average employee receives about $1.33 an 
hour, Back in 1900 the average was about 
forty-three cents an hour in terms of 1949 
prices. This represents an increase of ap- 
proximately 2.5 per cent per man-hour per 
year. Allowing for ‘changes in prices, an 
hour’s work of an average employee today 
can buy more than three times as much in 
goods and services as an hour of work fifty 
years ago. Broadly speaking, real wages 
determine how well workers are able to 
live. Hence, the problem of raising the 
standard of living of wage earners is pri- 
marily one of raising real wages." 

As a matter of fact, the gain in real income 
has actually been greater than can be in- 
dicated by mere figures of real wages. The 
quality of goods has improved and the 
variety of goods has greatly broadened. 
Today men obtain light from electricity 
instead of kerosene or candles; they obtain 
transportation from automobiles instead of 
horses; the speed and comfort of railroad 
trains have been greatly improved; goods 
reach the consumer fresher, better-preserved 


and cleaner than was possible before 
modern refrigeration and packaging; and 
the standard of living includes many things 
not available several generations ago, such 
as telephone service, air transportation, 
radio, movies and air conditioning. People 
have also taken part of the gain in real 
income in the form of more leisure; average 
hours of work have decreased by nearly 
one third since 1900. One of the best indi- 
cations of the kind of gains which are not 
reflected in output per man-hour is the in- 
crease in longevity. Life expectancy at birth 
has increased about seventeen years since 
the beginning of the century. 


The gains in real wages should not 
becloud the fact that there are many per- 
sons who still have small earnings and who 
present special problems. Some of these 
persons are doing work for which there is 
not a strong demand; many of them have 
been handicapped by physical disability or 
lack of training. Nevertheless, the evidence 
supports the conclusion that the rise in 
earnings has been general and that, par- 
ticularly in the last fifteen years, small in- 
comes have increased by considerably 
greater percentages than large incomes. 





1 Real wages are what money wages can buy. 
If money wages double while the average price 
of consumer’s goods also doubles, money wages 
will buy no more than formerly. Hence, real 
wages will not have changed. On the other 
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hand, if money Wages remain the same, and 
the average price of consumer goods falls by 
half, money wages will buy twice as much as 
formerly. Real wages will have doubled. 
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It ought to be possible to raise real wages 
in the future as rapidly as in the past. This 
would mean that in slightly less than thirty 
years from now the real wages per hour of 
the average worker would have doubled. 


How has the rapid rise in real wages in 
the past been achieved? Are the methods 
that have made possible the rise in real 
wages likely to be equally effective in the 
futuie? Are there serious obstacles in the 
path of a continued increase in real wages? 
What can be done to encourage the rise in 
real wages? 


Increased Speed of Production 


The great increase in real wages during 
the last several generations has been made 
possible only by a large rise in production 
per man-hour. Production, of course, in- 
cludes all the operations required to get 
goods into the hands of final users. Con- 
sequently, it includes retailing and wholesaling 
quite as much as mining, manufacturing 
and transporting. Fifty years ago output 
per worker per man-hour (in terms of 
1949 dollars) was about 50.5 cents. Today 
it is about $1.83.27 The output of 50.5 cents 
per man-hour in 1900 and of $1.83 in 1949 
was the joint product of labor and capital. 
From this output employees had to be paid 
wages, the providers of capital had to be 
paid interest, rent and profits and the govern- 
ment had to be paid certain taxes, such as cor- 
porate income taxes and various excise taxes. 


The rapid rise in output per man-hour has 
been directly achieved by four principal 
methods: (1) there have been many revolu- 
tionary or near-revolutionary changes in 
processes of production; (2) workers have 
been given much more capital—plant, equip- 
ment and material—to help them produce; 
(3) there have been important advances in 
the health, training and skill of the labor 
force; and (4) there have been great im- 
provements in methods of management. 


(1) Improvements in production methods. 
—lIt is significant that a rapid succession 
of important innovations has been neces- 
sary in order to produce an advance in out- 
put per man-hour of only 2.5 per cent per 
year. During the last 100 years there has 
been a whole series of revolutionary or 
near-revolutionary changes in methods of 
production. Some of these changes in 
methods have been general and have been 





applicable to a great many industries. 
Others have been specific and have been 
expressed in particular kinds of machines, 
processes and materials. 


Undoubtedly the best-known general 
method of increasing output is the substitu- 
tion of mechanical energy for human or 
animal energy. During the last fifty years 
mechanical energy used per man-hour in 
industry increased sevenfold. The applica- 
tion of mechanical energy has been facili- 
tated by the great increase in the use of 
electricity during the last half century, and 
by the development of the internal com- 
bustion engine which was virtually unknown 
fifty years ago. Another important general 
change has been the application of the mov- 
ing belt to manufacturing. Still another 
has been the development of interchangeable 
parts. This makes possible great increases 
in productivity because it permits greater 
subdivision of labor and the use of special- 
ized machines. 


Examples of specific changes in methods 
are found in a multitude of new and im- 
proved machines, such as coal-undercutting 
machines, various earth-moving machines, 
cranes, magnets, mechanical mixers, rotary 
printing presses, the revolutionary types of 
machines that have been developed in the 
glass industry and’ a number of office ma- 
chines, such as typewriters and computing 
machines. There have been developments 
of important new processes, such as the 
Bessemer process of making steel and later 
the open-hearth process, welding and the 
heat treatment of steel; important develop- 
ments in materials, such as aluminum, rayon 
and many plastics; and, in addition, radical 
improvements in abrasives. Progress in 
technology has not been confined to in- 
dustry. There have been improvements in 
the breeding of plants and animals, such as 
the development of hybrid corn, and im- 
provements in methods of cultivation, such 
as the greater use of fertilizers. The im- 
provement of methods has also been ex- 
tended to distribution, including various 
ways of increasing the productivity of labor 
in this field. Among these devices have 
been the substitution of fixed prices for 
bargained prices, the development of the 
bargain basement for the quicker movement 
of slow-moving items, the development of 
mail-order selling, chain stores, self-service 
stores and vending machines. 





2The 1 figures on output per man-hour refer 
to all workers—self-employed as well as em- 
ployees. 
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An indication of the scale on Which the 
community has attempted to discover and 
use new technical knowledge is furnished 
by the rapid’ increase in the number of 
technical personnel and in the expenditures 
on industrial research. The census reports 
that in 1900 there were 8,847 chemists, 
assayers and metallurgists and 43,239 tech- 
nical engineers of all types. By 1940 there 
were 60,000 chemists and 278,000 technical 
engineers of all types. In 1920 about 300 
laboratories with 9,000 employees were en- 
gaged in industrial research. By 1940 there 


were 2,200 laboratories with more than 
70,000 employees. 
Technological advance depends upon 


progress in pure research as well as applied 
research. There is no way of measuring the 
amount of pure research, but the great in- 
crease in the number of persons engaged 
in it indicates that the growth has been 
rapid. Most scientists are of the opinion 
that the amount of pure research is still too 
small in relation to applied research. 


(2) Increase in capital per worker.—The 
development of new methods has required 
great increase in capital per worker. Be- 
tween 1900 and 1949, for example, capital 
per worker in the United States (after 
allowance for the change in the price level) 
increased by nearly fifty per cent. The 
average amount of capital per worker in 
America today is about $10,600. This repre- 
sents the original cost less depreciation at 
1949 prices of all equipment, real estate 
improvements and inventories. It includes 
publicly owned capital, such as roads and 
public buildings, as well as privately owned 
capital. To increase capital at this rate, with 
the labor force growing as rapidly as it has 
during the last fifty years, has required that 
about a tenth of the net national product 
be devoted to expanding plant, equipment 
and inventories. Had the community not 
been willing to devote this proportion of 
the national product to increasing the plant, 
equipment and materials per worker, the 
gains of advancing technology would have 
been only partly realized. 


(3) Improvements in the health, training 
and skill of the labor force.—Part of the 
great rise in output during the last several 
generations is attributable to the fact that 
the labor force has steadily improved in 
health, training and experience and has con- 
tained a steadily growing proportion of 
skilled and _ semi-skilled persons. The 
shorter workweek has also tended to in- 
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crease output per hour, by reducing fatigue. 
Education has been broadened, too. Since 
1890 the number of students in high schools 
has increased 9.5 times as fast as the popu- 
lation of the country and the number in 
college 3.5 times as fast. Between 1910 and 
1940 professional persons increased from 
4.4 per cent to 6.5 per cent of the labor 
force and clerical workers from 10.2 to 17.2 
per cent. On the other hand, the number 
of people engaged in unskilled labor dropped 
from thirty-six per cent of the labor force 
in 1910 to less than twenty-six per cent in 


1940. 


(4) Improvements in methods of busi- 
ness management.—The efficient use of 
modern equipment and methods has re- 
quired great advances in management. 
When factories consume huge quantities of 
raw materials every twenty-four hours, 
when finished products consist of hundreds 
or thousands of parts that must fit together 
with close tolerances, when the work force 
consists of thousands of men in scores of 
occupations, a _ well-designed managerial 
organization staffed by well-trained men and 
equipped with accurate sources of informa- 
tion is necessary to see that everything is 
on hand when needed and that the flow of 
production continues smoothly and in 
proper balance. The managers of 100 years 
ago would not have had the techniques and 
assistance neceSsary to administer enter- 
prises which are as large as those in modern 
industry and which consume materials as 
rapidly. Records and reports have been 
developed to keep top management informed 
as to what is going on and what operations 
cost. Particularly important has been the 
great increase in the number of staff posi- 
tions in industry. Only since 1900 have 
staff positions become numerous. Now all 
large concerns have substantial technical 
staffs to help the line officers run the 
enterprise. 


The realization of the gains from improve- 
ments in methods and increases in capital 
per worker has been made possible in con- 
siderable measure by large movements of 
labor from less productive industries to 
more productive ones. This means that the 
parts of the economy in which output per 
man-hour was highest are also the parts of 
the economy in which employment and pro- 
duction have risen most rapidly. Especially 
large has been the movement of labor from 
agricultural to nonagricultural industries. 
Had workers not been willing and able to 
move from less productive employments to 
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more productive ones, the community would 
have failed to achieve much of the increase 
in production made possible by improve- 
ments in methods and increases in capital. 
In other words, the ability and willingness 
of labor to move from one industry to 
another has made possible much of the rise 
in real wages. 


Hope for the Future 


What can be done to raise the general 
level of real wages? Any substantial rise 
in real wages can be achieved only through 
an increase in productivity. At present, 
the national income is roughly divided into 
three parts. A little less than two thirds 
of it goes to employees in the form of wages 
and salaries, about one sixth of it goes to 
the self-employed and somewhat more than 
one sixth of it goes to owners of property 
in the form of corporate profits, interest on 
indebtedness and rental income of real es- 
tate. The two thirds of the national income 
that takes the form of wages and salaries 
includes, of course, the compensation of 
executives and technical employees as well 
as the compensation of workers in the shop. 
In 1948, however, the compensation of em- 
ployees receiving $4,800 or more repre- 
sented only about nine per cent of the 
earnings of all persons employed in non- 
agricultural industries (exclusive of public 
service). The income of the self-employed 
is partly compensation for labor and partly 
compensation for the property used by them 
in their businesses. Since the amount of 
capital per worker used in the smail non- 
agricultural concerns operated by the self- 
employed is less than average for industry 
as a whole, most of the compensation of 
the self-employed would undoubtedly be 
regarded by them as payment for their 
services. 

It is obvious from the above figures that 
the real wages of employees cannot be in- 
creased greatly by taking income away from 
either the self-employed or the owners of 
property. Consequently, any large rise in 
real wages can come only from more out- 
put per man-hour. If real wages are to 
rise as rapidly in the future as in the past, 
the output per man-hour must rise no less 
rapidly than in the past. In order to double 
real wages in the next thirty years, output 
per man-hour will need to rise at the rate 
of about 2.5 per cent per year on the average. 


Equally plain is the fact that a large gain 
in output per man-hour, such as doubling 
output per man-hour during the next thirty 
years, cannot be achieved by attempting to 
get men to make a greater physical exertion. 
There are some places where men deliber- 
ately are not producing as much as they 
easily might, but the average worker does 
a fair day’s work. Hence, the large increase 
in production necessary to make possible a 
substantial rise in real wages will have to 
be brought about in the main by the use 
of (1) better methods, (2) more capital, (3) 
better training of workers and (4) better 
management. To these four basic ways of 
increasing output should be added a fifth, 
namely, more interested workers. 


(1) Improvements in production methods. 
—The rate at which methods of production 
are improved depends in the main upon the 
progress of technological research. It has 
been pointed out that these improvements 
have been great and numerous—many of 
them revolutionary. For output per man- 
hour to continue to rise as fast as in the 
past, a continuation of important techno- 
logical discoveries is necessary. Fortunately, 
the outlook for rapid technological progress 
is good. The industries of America are 
better equipped than ever before with tech- 
nical employees and laboratories. Expendi- 
tures on technological research have been 
growing rapidly. They were nine times as 
large in 1940 as in 1920 and they are twice 
as large today as they were in 1940. Impor- 
tant new areas of research are being opened 
up. The biological field, with its improve- 
ments in the breeding of plants and animals 
and its advances in nutrition, is an example. 
Competition between enterprises tends to 
encourage expenditures on research, since 
the more one concern spends, the more its 
rivals must spend to avoid being left behind. 


Research work in the universities has had 
a substantial growth and undoubtedly will 
continue to grow rapidly, despite the finan- 
cial problems of the universities. It is par- 
ticularly important because much \of it 
represents research in pure scierice upon 
which technological progress is based. An 
important recent development has been the 
growing contribution that the government 
is making to research. Some of this takes 
the form of financial grants to universities, 





*The principal reason why wages and sal- 
aries form only about two thirds of the na- 
tional income when the hourly earnings of 
individual workers average about four fifths 
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of output per man-hour is that about one sixth 
of the national income is represented by the 
income of the self-employed. 
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but most of it is done directly, by public 
agencies. It is estimated that the federal 
government currently spends a billion dol- 
lars a year on research, three fourths of it 
in the field of the natural sciencies and 
military research. The investment of bil- 
lions of dollars in atomic energy is the most 
dramatic instance of governmental support 
of research. The Department of Agricul- 
ture, the Public Health Service, the Bureau 
of Standards and the National Advisory 
Committee for Aeronautics are examples of 
important governmental research agencies. 


(2) The needed increase in capital.—It is 
not possible to foresee accurately how 
much additional capital would be needed to 
doubie output per man-hour in the next 
thirty years. The answer will depend, 
among other things, upon the rate at which 
population and the labor force grow, upon 
the proportions in which the population 
elects to divide its income between leisure 
and product and among different kinds of 
product, and upon the rate and character of 
improvement in production methods. 

There is every expectation that the rate 
of population growth will be slower in 
the next thirty years than it has been in the 
past. This should make additions to the 
stock of capital go further in raising output 
per man-hour. We shall not have to devote 
so large a share of our new investment to 
providing new entrants into the labor force 
with the same amount of plant and equip- 
ment that other workers have. We shall be 
able to use more of our new investment for 
increasing capital per worker. 

How much increase in capital per worker 
will be needed to provide a given increase 
in output per man-hour will depend upon 
the nature of inventions. The relation be- 
tween the increase in total capital per 
worker and the increase in output per man- 
hour has varied over time. In some decades 
—the 1920’s and 1930’s—output per man- 
hour increased much more rapidly than 
capital per worker. In some earlier decades 
output per man-hour increased less than 
capital per worker. Whether doubling capital 
per worker in the next generation would double 
dutput per man-hour is uncertain. 


It is clear, however, that a rapid increase 
in the stock of capital will contribute to a 
rapid increase in output per man-hour. To 
get a rapid increase in the stock of capital 
will require a large amount of saving. Over 
the past half-century the nation has saved 
and invested about a tenth of its total net 
product. All present indications suggest 
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that the community will continue to be will- 
ing to save this proportion. Thus, the out- 
look for total saving is favorable to 
continued growth in output per man-hour. 


It is not sufficient, however, that the com- 
munity should be willing to save. More 
important is the willingness of the com- 
munity to make its savings available di- 
rectly or indirectly for investment. And 
especially since progress will require invest- 
ment in new methods and new products 
some investors must be willing to bear these 
risks. Satisfaction of this condition is less 
assured and is a more serious problem for 
public policy than the adequacy of the total 
supply of savings. 


(3) More capable workers.—The propor- 
tion of persons who go to high school or 
college may be expected to continue to in- 
crease. This means that a larger part of 
the population will have a good fundamental 
education. Training courses within industry 
are spreading, and more and more com- 
panies are providing special training 
departments to meet their needs. Formal ap- 
prenticeship is growing, not diminishing, as 
many people feared a few years ago. Train- 
ing within industry is not confined to 
manual workers but is rapidly being de- 
veloped for executives at various levels and 
for technical workers. Continued improve- 
ment in the health of the labor force may 
be expected. Alf in all, the outlook is good that 
the labor force of America will gradually be- 
come a more able group of men and women. 


(4) Improved managerial organization 
and methods.—Within the last generation 
the field of management has become an 
important area of research. Schools of 
business are investigating problems of 
organizational structure and administrative 
methods. Regular and organized discus- 
sions of managerial problems are fostered 
by a variety of organizations, such as the 
American Management Association, the So- 
ciety for the Advancement of Management 
and others. Within business organizations, 
managerial structure and methods are under 
more or less constant review. The improve- 
ment of administration has been aided by 
the development of more orderly methods 
of making important decisions, by improve- 
ments in the methods of selecting personnel, 
by the invention of many kinds of record- 
keeping equipment that enable admin- 
istrators to keep more completely informed 
than ever before about operations and costs 
and by the development of improved 
methods of timing operations and setting 
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wage rates. In all of these fields the op- 
portunities for important additional progress 
are bright. 

Opportunity to increase output by better 
managerial organization and methods exists 
in government no less than in private in- 
dustry. At the present time, the federal, 
state and local governments employ in 
civilian positions about 5.8 million persons 
and there are about 1.5 million more persons 
in the armed services. About one out of 
nine members of the labor force is in gov- 
ernment service. The federal, state and 
local governments also consume more than 
$17 billion of goods and services produced 
by private industry. When the government 
uses such large quantities of labor and con- 
sumes such large quantities of materials, 
it is important that the government conduct 
its operations efficiently. The more output 
that the government gets from a given 
quantity of goods and services, the larger 
will be the number of persons available for 
work in private industry and the greater 
will be the quantity of goods availablé for 
consumption by individuals and business 
enterprises. 

The purposes for which the government 
uses men and material also affect the level 
of income in the community, including real 
wages. Many government expenditures, 
such as those on roads, bridges, dams, irri- 
gation works, flood control and river and 
harbor improvements, are in the nature of 
investments. Whether they yield a small or 
a large return (or any return at all) depends 
upon whether the projects are well chosen 
and well designed. There is always the 
dangef that large outlays will be made to 
win the political favor of particular com- 
munities, even though the expenditures yield 
only a small return in terms of convenience 
and real services. As’society becomes more 
complex, the functions and responsibilities 
assumed by government increase. Where 
needed services are provided more efficiently 
by government than by private industry, 
real incomes are increased by the govern- 
ment’s providing them. To the extent that 
government undertakes functions which can 
be conducted more efficiently by private 
measures, real incomes and the general welfare 
are adversely affected. There is need for a 
more general understanding of this fact. 


(5) More interested workers.—Employees 
who have an active interest in their work 
can make ‘important contributions to im- 
provement in production methods. More- 
over, employees themselves need _ the 
opportunity to be interested in their work in 
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order to make their lives more meaningful 
and satisfying. Seeing that workers appre- 
ciate the significance of their work and are 
interested in doing a better job and in 
improving the methods of work is one of 
the responsibilities of management. 


The great progress being made in 
methods of management supports the belief 
that the interest of employees in their work 
can be increased. The problem of arousing 
interest is made difficult in some industries 
by the highly specialized and routine nature 
of many individual jobs. Nevertheless, the 
men whose work is routine can become in- 
terested in the performance of their depart- 
ments or their divisions. Likewise, there 
are opportunities to show each worker how 
the quality of his work affects the quality 
of the final product and the service that it 
gives the customer. The interest of all 
employees can be promoted by regular ar- 
rangements through which men may suggest 
improvements in methods and products. 


Demand for More Production 


Although the outlook for increases in out- 
put per man-hour is good, it is desirable 
that steps be taken to encourage such a rise. 
The demands for more production are large 
and compelling and come from many differ- 
ent directions. The most important demand 
for more output comes, of course, from the 
huge unsatisfied needs of people for goods. 
The average family among those twenty 
per cent with the highest incomes spends 
about $7,200 a year on consumer goods. 
If the same standard were to be extended to 
the remaining families, the annual cutput of 
consumer goods would have to be doubled. 


If the lowest three fifths of the families 
were to spend on consumer goods as much 
per family as is now spent by the second 
highest fifth—about $4,000 a year—the total 
use of consumer goods in the country would 
be nearly thirty per cent larger. 


A strong demand for more output comes 
from the need for increased support of those 
members of the community who are not 
able to work. These people consist, in the 
main, of two groups—the elderly and the 
disabled. There are about 7.6 million per- 
sons above sixty-five years of age who are 
neither earners nor wives of earners. A 
large number of these persons live on 
meager incomes provided through pensions 
or old-age assistance. In addition, there are 
about 3.7 million other persons of working 
age who are temporarily or permanently 
unable to engage in a gainful occupation or 
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to follow other normal pursuits. Larger 
incomes for the elderly and the disabled 
mean larger claims on the output of the 
producers in the community—the more than 
sixty million persons who are in the labor 
force and the thirty million housewives who 
are also producers. Hence, if increased sup- 
port for the elderly and disabled is not to 
retard the rise in real wages, the increase 
in output of industry must be accelerated. 


The need for more output is intensified by 
the heavy expenditures which the United 
States is compelled to make on national de- 
fense and cn military aid to other countries. 
This means that less production is available 
for consumers and for increasing the pro- 
ductive plant of the country—though some 
of the expenditures for military purposes 
have important civilian applications. 


Recommendations 


In view of the large and growing demands 
for production, the country needs to take 
special steps to encourage more output. How 
can the community be encouraged to increase 
the amount of capital per worker and to 
improve methods of production? How can 
the rise in the efficiency of the labor force 
be stimulated? How can improvements in 
managerial methods be encouraged? How 
can a more interested labor force be de- 
veloped? There are a number of ways that 
seem particularly promising in achieving one 
or more of the above objectives. Ten of 
these will be discussed here. 


(1) Stabilize the growth of industry and 
avoid serious business recessions.—The real 
wages that workers earn in the course of a 
year depend upon their opportunity to work 
steadily. Every business recession, there- 
fore, reduces the purchasing power of the 
total earnings of the members of the labor 
force and thus the real wages of the average 
member of the labor force. Of course, the 
fact that prices usually drop more than 
hourly earnings may raise the purchasing 
power of an employed worker’s pay. Since the 
labor force in the community is growing, 
maximum real wages cannot be obtained 
unless the number of jobs increases as fast 
as the labor force. This means that the 
achievement of maximum real wages re- 
quires steady growth in the number of jobs. 


Recession in business means more than a 
reduction in real wages because of loss of 
immediate opportunities to earn. It means 
that future earning power is less than it 
otherwise wouid be because the capital and, 
in consequence, the productive capacity of 
the country are growing more slowly. De- 
pressions are characterized by a sharp drop 
in expenditures on investment. Indeed, these 
are the kinds of outlays that drop most of 


,all. The drop in expenditures on new in- 


vestment means that the building of new 
plants is curtailed and that the buying of 
new equipment is greatly reduced during 
periods of business recession. The plants oi 
the country are allowed to become a little 
older and a little more out of than 
they otherwise would be. 


date 


The effect of the unusually severe and 
prolonged depression of the thirties upon 
productive capacity is roughly indicated by 
the fact that between 1919 and 1929 total 
equipment and real estate improvements in 
the United States (at cost less depreciation, 
expressed in 1929 prices) increased from 
$177 billion to $228 billion, or about twenty- 
eight per cent, whereas in the depression 
decade of the thirties, the increase was only 
from $228 billion to $237 billion, or less than 
four per cent. The problem of how to 
maintain stability is a broad and complicated 
one—too complicated to be examined here. 
It has been discussed elsewhere by the 
CED, and the CED has recommended 
policies that should contribute substantially 
to improving the stability of business.* 


(2) Reduce seasonal unemployment.— 
One of the most promising ways of raising 
real wages is by reducing seasonal unem- 
ployment, thereby increasing the number of 
hours worked in the course of a year by 
the average employee. The ways of re- 
ducing seasonal unemployment vary from 
industry to industry. In some cases, the 
most practicable method is through stock- 
piling goods in the off-season; in other cases, 
dovetailing the production of articles with 
different seasonal peaks is more feasible. 
Many enterprises have done much to reduce 
the seasonality of operations, but the possi- 
bilities for further progress are great. This 
is a problem for which management must 
accept an increasing degree of responsibility. 


(3) Improve the quality of business births 
and reduce the infant mortality among busi- 
ness concerns.—-The progressiveness of the 





*See Toward More Production, More Jobs 
and More Freedom (1945), Taxes and the 
Budget: A Program for Prosperity in a Free 
Economy (1947) and Monetary and Fiscal Policy 
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for Greater Economic Stability (1948), state- 
ments on national policy by the Research and 
Policy Committee of the CED. 
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economy and the rate at which methods of 
production are improved depend in large 
measure upon the vigor of competition. The 
vigor of competition depends upon many 
conditions. One of these conditions is the 
number of new concerns that are trying to 
get started each year and the stiffness of the 
competition that the new concerns are able 
to give the well-established ones. The fact 
that new concerns are attempting to break 
into business and to get customers for them- 
selves tends, of course, to make the economy 
more competitive. Whether the gain in 
competitiveness is great or small depends 
upon whether the new concerns are well 
managed and well financed or whether they 
are so badly managed and so inadequately 
financed that they go out of business in a 
short time. 


The problem of improving the quality of 
business births is a many-sided one. It is a 
problem to which the business schools of 
the country might well give more attention. 
In the past they have shown more interest 
in training men to be employees than to be 
business owners. Most of the material in 
the courses and most of the textbooks 
assume that a man is an emplyee in a large 
or fairly large establishment rather than the 
operator of his own business. Fortunately, 
many business schools are broadening their 
material to cover the problems of owner- 
operated businesses, and they should be 
encouraged to continue to do this. 


Reducing the mortality among newly 
established concerns is also a many-sided 
problem. Furnishing capital and advice to 
new concerns seems likely to become a busi- 
ness in itself, and it may become an im- 
portant one. If furnishing capital and advice 
to new enterprises can be developed into a 
successful business, the mortality among 
new concerns will be somewhat reduced and 
successful ones will be able to grow more 
rapidly. Stabilizing the growth of industry 
and avoiding severe business recessions 
would undoubtedly increase substantially 
the number of new concerns that survive, 
for recessions are particularly hard upon 
newly established enterprises. 


Several reforms in the corporate income 
tax would be particularly helpful to new 
businesses. One such reform would be to 
permit business losses to be carried forward 
five or six years instead of only two years, 
as at present. Many a new concern that 
begins to make a profit after two or three 


years of losses is compelled in effect to pay 
taxes out of capital. Since most new busi- 
nesses are small, they would be particularly 
helped by elimination of the “notch rate” in 
the corporate income tax, which has the 
effect of compelling corporations with net 
earnings between $25,000 and $50,000 a year 
to pay income taxes on any additional earn- 
ings at a higher rate than corporations mak- 
ing less than $25,000 or more than $50,000 


a year.’ 


(4) Reform the tax system to make risk- 
taking more attractive.—The country is not 
suffering from a lack of savings and, despite 
very high rates of taxation, it does not seem 
likely to be short of savings in the foresee- 
able future. But too small a part of the 
savings of individuals is being put to work 
financing projects which involve substantial 
risks. 

Savings may be invested either in well- 
established concerns in more or less stable 
industries or in new and unproven ventures. 
Investments in new enterprises using more 
or less untried processes, bringing out new 
types of products or trying to develop mar- 
kets where there are not markets now are 
particularly useful because progress can be 
made only by that kind of experimentation. 
Such investment, however, is particularly 
hazardous; the new process may not work, 
the new product may not appeal to poten- 
tial customers or the new markets may be 
very expensive to develop. In order to be 
progressive, therefore, an economy needs a 
good many investors who are willing to take 
risks that are of large but uncertain magni- 
tude, in the hope of earning large rewards. 
This does not mean, of course, that savings 
should be put into hazardous ventures with- 
out thorough investigation and without an 
attempt to reduce uncertainties to a mini- 
mum. It is bad for the economy, however, 
to have the tax system influence the choice 
of savers between relatively secure invest- 
ments and relatively venturesome ones. In- 
sofar as possible, the tax system should 
avoid imposing special burdens upon haz- 
ardous ventures. A tax system which 
artificially causes would-be investors to pre- 
fer safe investments discourages pioneering, 
makes the economy less progressive and, 
therefore, retards the rise in the standard of 
living. 

The present tax laws discourage individ- 
uals from investing in newly established 





5 For further discussion of small-business 
problems see Meeting the Special Problems of 
Small Business (June, 1947), a statement on 
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concerns. The CED has issued several 
policy statements which recommend reforms 
in the tax system to diminish the discourag- 
ing effect of taxes upon enterprise.’ Since 
the tax collections of the federal govern- 
ment are equal to about one sixth of the 
net national product of the country, defects 
in the tax system are likely to have serious 
consequences. The very fact that the gov- 
ernment needs large amounts of revenue 
means that great care shoul be taken to 
eliminate features from the tax system that 
are bad for enterprise. 


(5) Stimulate more rapid replacement of 
equipment.—One of the lessons that recent 
experience in Britain, France and other 
countries has taught the world is that failure 
to keep equipment up to date seriously limits 
the productive capacity of a country. No- 
where is business so ready as in the United 
States to scrap equipment that is still usable 
but is less efficient than new equipment. 
Many plants in the United States, however, 
would be better off if they replaced equip- 
ment even more rapidly. In some cases 
failure to do this is attributable to lack of 
capital; in other cases, to inertia or lack of 
awareness of the savings that might be 
achieved. It is desirable that the income 
tax law permit more flexible arrangements 
in the rate at which new equipment is 
charged off. Such arrangements would en- 
courage faster replacement, raise the pro- 
ductive capacity of industry and help to 
increase real wages. These arrangements 
would be particularly useful in encouraging 
the purchase of equipment that is likely io 
have a shorter economic life than techno- 
logical life—when the duration of the market 
for products made on the equipment is 
uncertain and probably short. 


(6) Increase the imports of the United 
States in relation to its exports.—In 1949 the 
exports of goods and services from the 
United States (exclusive of income of in- 
vestments of foreigners here or of Amer- 
icans abroad) exceeded imports into the 
country by nearly $5 billion. This excess of 
exports over imports is a substantial drain 
upon the United States, particularly in view 
of the fact that it does not for the most part 
represent the acquisition of income-earning 
assets abroad. 

The country has had good reason to pro- 
vide ways of financing this excess of exports 
over imports. The relations of the United 


States with other countries would be im- 
proved, however, if Americans were to in- 
crease their purchases from abroad to the 
point that gifts from this country would not 
be necessary. No country feels very com- 
fortable about receiving gifts. Every coun- 
try, however, is glad to have customers. 
And no customer would be more welcome 
than the United States. This country makes 
such a wide variety of goods and offers them 
at such attractive prices that all countries 
are glad of the opportunity to earn dollar 
exchange and thus to increase their ability 
to buy in the American market. 

The increase in imports involved is small 
as compared with our total output. Total 
imports would still be less than five per cent 
of total domestic production, a lower ratio 
than in the twenties. 

In part, we can receive payment for our 
exports through increased travel by our citi- 
zens abroad, and through increased use of 
shipping services provided by other nations. 
In part, payment can be made through the 
acquisition of income-earning assets abroad. 
Some of the goods received in exchange for 
our exports will consist of items which do 
not compete with our own products. In part, 
payment will involve increased imports of 
goods which may produce some dislocation 
of industry in the United States—some con- 
traction in those industries that compete 
directly with imports. Some and 
capital may need to move into industries 
that are not markets to 
countries. 


labe or 


losing foreign 

The necessity for labor and capital to shift 
from one industry to another is not new—it 
frequently arises as technological progress 
occurs or as demands shift. And, although 
there are costs involved in raising imports, 
there are greater costs involved in exporting 
more than is imported. An excess of exports 
means that the United States has less to 
consume and that real wages (and other 
incomes as well) have less purchasing power 
than they would have if every dollar of ex- 
ports paid for a dollar of imports. An in- 
crease in imports, by reducing the need for 
foreign aid, would help to make possible 
reductions in tax rates and increased in- 
comes after taxes. Moreover, unless our 
imports increase, United States exports will 
decline when foreign aid ends, thus reduc- 
ing employment in our most productive 
industries. 





* Taxes and the Budget: A Program for 
Prosperity in a Free Economy (1947); Tax 
and Expenditure Policy for 1949 (1949); Tax 
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ments on national policy by the Research and 
Policy Committee of the CED. 
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Hence, the government should continue 
to encourage the increase in imports. We 
should continue selective reduction of Amer- 
ican tariffs as part of American policy look- 
ing toward a freer trading world.’ Customs 
regulations should be revised in order to 
encourage imports. Since American dis- 
tributors know the needs and tastes of 
American consumers better than foreign 
manufacturers can be expected to know 
them, and since the costs of distribution are 
less when goods are imported by an estab- 
lished organization that is buying many 
kinds of goods abroad, American distribu- 
tors should be encouraged to increase the 
number of their buying offices abroad and to 
expand the operations of these offices. 


(7) Provide more employment oppor- 
tunities for older people-—The demand for 
labor in the long run is not limited, although 
the number of jobs at a given time may seem 
to be limited. Hence, employment of more 
older persons who want jobs means more 
output and a higher standard of living for 
all. If the working life of a person is ex- 
tended by three to five years, his lifetime 
output and earnings are substantially in- 
creased. The proportion of older persons in 
the population is growing and will be con- 
siderably greater in twenty or thirty years 
than it is today. Consequently, it is be- 
coming increasingly important that older 
persons who prefer work to retirement be 
given an opportunity to work. Otherwise 
the output of the economy will fall substan- 
tially short of its potential and the burden 
of supporting retired workers will be heavy. 

For at least sixty years, the proportion 
of older persons in the labor force has been 
declining, and the usual age of retirement 
today is less than it was in 1890 or 1900. 
The decline in the proportion of older per- 
sons in the labor force has been the result 
of many causes, most of them beyond the 
control of the individual worker. Among 
these causes have been the shifts from a 
predominantly agricultural to a predomi- 
nantly industrial economy and from self- 
empluyment to wage employment. The war 
brought about, a substantial rise in the pro- 
portion of older persons in the labor force 
and there are signs that the trend toward 


earlier retirements may have been checked. 
Management in many companies is making 
increased efforts to provide jobs for older 
workers. Increased attention should be paid 
to this problem. 


(8) Improve the incentives for efficiency 
among the rank and file of employees.—The 
interest of tens of millions of employees in 
doing their best is bound to have an im- 
portant effect ypon the output of industry. 
Consequently, it is important for manage- 
ments and unions to be sure that employees 
have ample reason to be eager and interested. 


A survey of incentives in= American in- 
dustry would undoubtedly reveal great areas 
in which adequate incentives for rank-and- 
file workers are lacking. Indeed, there is 
reason to believe that the spread of seniority 
rules in the last ten or fifteen years has 
seriously weakened incentives among the 
hourly-rated employees in many branches 
of industry. Many seniority rules provide 
for promotion by “straight seniority”’—that 
is, if ability is “sufficient,” the man with 
longer service gets the promotion. Length 
of service is undoubtedly entitled to sub- 
stantial consideration, but ability and eff- 
ciency also have strong claims. In many 
contracts between unions and employers 
these claims are not adequately recognized. 
Workers are entitled to protection against 
favoritism and the abuse of discretion by 
supervisors. Nevertheless, management 
should retain the right to recognize ability 
and efficiency in making promotions among 
hourly-rated employees. 

In many plants incentives for efficiency 
could be improved by changes in the 
methods of payment—such as replacing day 
work with piecework or other methods of 
payment by results. Such changes would be 
in the interest of the entire community as 
well as in the interest of the workers who 
would increase their output and their earnings. 


(9) Develop regular methods of drawing 
upon the knowledge and training of the 
labor force.—As the work force becomes 
better educated and better trained, it be- 
comes more capable of being a source of 
new ideas concerning ways of increasing 
production, improving quality and cutting 





™Footnote by John D. Biggers, President, 
Libbey-Owens-Ford Glass Company, Toledo, 
Ohio, and member of the Research and Policy 
Committee: ‘‘I cannot agree with the state 
ments that ‘the government should continue 
to encourage the increase in imports’ and ‘con- 
tinue selective reduction of American tariffs.’ 
In my opinion actions taken along these lines 
tend to create artificial and unsound benefits 
for some American and foreign interests at 
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the expense of other American industries and 
American workmen. I believe experience will 
prove that they cause undesirable domestic dis- 
location without commensurate national gain. 
Furthermore, I am convinced that such policies 
constitute subsidies to foreign nations and de- 
prive them of their incentive to be self-suffi- 
cient. Gifts never seem adequate to recipients; 
motives are suspected and over a period of 
time ill will results.’’ 
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costs. It is easy to overlook the contribu- 
tion that can be made by eager and inter- 
ested workers. Suggestion systems and 
similar arrangements draw on the knowl- 
edge, experience, imagination and inventive- 
ness of workers. They are not novelties in 
Américan industry. From now on, such 
arrangements will be more important than 
ever because the labor force is becoming a 
better source of ideas. 


(10) Abolish make-work rules and 
featherbedding. — Fortunately, make-work 
rules have not become widespread in Amer- 
ican industry and many unions are opposed 
to them. Nevertheless, they are serious in 
some industries. Some unions have intro- 
duced them as a device to absorb part of 
the workers who would otherwise be dis- 
placed by technological changes. In specific 
cases, temporary arrangements of this sort 
may be defended, but such arrangements 
are to be distinguished sharply from perma- 
nent make-work rules. Rules that force the 
wasteful utilizaticn of labor are a burden 
to the entire community because they reduce 
the output of goods. Unions would find it 
advantageous to agree to abolish present 
make-work rules in return for wage increase. 
The union members as a whole would be 
as well off and the community as a whole, 
including the workers in other industries, 
would be better off because the output of 
goods would be larger. 


Conflict Between 
Long- and Short-Run Interests 


In planning policies to raise real wages, 
the country should bear in mind that high 
productivity per man-hour, and hence high 
real wages, may be achieved today by 
methods that increase the difficulties of get- 
ting high output per man-hour at some 
future date. A simple example is fishing 
by methods that destroy large quantities of 
young fish that have not reached commercial 
size. Another example is overgrazing of 
western grassland or plowing by methods 
that cause soil erosion. It is estimated, for 
example, that about twenty-five per cent of 
the crop land is being damaged by a rapid 
rate of erosion. In many cases, a change 
to methods of production that will avoid 
reducing the future productivity of the coun- 
try can be made with little or no loss in 
present output per man-hour. In other cases 
there is serious conflict between the short- 
run and long-run interests of the community 
in more production. Methods which would 
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make possible the greatest possible output 
per man-hour in the long run may limit 
immediate output per man-hour. 


Each generation has to decide for itself 
how much regard it will show for the well- 
being of future generations. It is not easy 
to decide how much production to sacrifice 
today in the hope of getting more output in 
the long run. On the one hand, the country 
must take account of the fact that raw 
materials are being consumed at an enor- 
mous rate. Even if output per man-hour 
rises no more rapidly than in the past and if 
population increases at a moderate rate, it 
appears that this country will consume more 
raw materials in the next thirty years than 
it used in the entire 150 years since 1800. 
On the other hand, some advances in tech- 
nology make accessible new supplies of raw 
materials or make available substitute mate- 
rials. The community must decide in each 
case whether to use methods that limit cur- 
rent output per man-hour but conserve raw 
materials for future use or whether to get 
the greatest possible output now and to 
count on technological advance to make 
available new sources of raw materials or 
substitute materials in the future. 


Summary 


The conclusions of this survey of the 
problem of increasing real wages may be 
summarized briefly. Success in raising real 
wages is in the main a matter of increasing 
output per man-hour. It is also a matter 
of keeping people steadily at work. The past 
record of the economy in raising output 
per man-hour has been good. The advance 
in pure science, many important techno- 
logical discoveries, a great increase in 
capital per worker, a_ better-educated 
and skilled work force and better methods 
of management have made it possible for 
output per man-hour to treble during the 
last fifty years. The record of the economy 
in providing steady work has been uneven. 
Most of the time employment has been 
high; the severe depressions have come 
from ten to twenty years apart—1873-1877, 
1893-1897, 1920-1921, 1929-1933. Between 
these severe depressions there have been 
declines of lesser magnitude. 

The outlook is that the economy will con- 
tinue to have good success in raising output 
per man-hour. There is reason to believe 
that improvements in the banking system, 
changes in the monetary system, develop- 
ments in fiscal policy and new economic 
institutions, such as unemployment com- 
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pensation, have reduced the susceptibility of 
the economy to recessions. Only time will 
tell, however, how much real progress has 
been made. In judging the outlook for in- 
creases in real wages, allowance should be 
made for the fact that the amount of output 
going to nonworkers and the amount re- 
quired for defense may substantially increase. 


Fortunately, American conditions and in- 
stitutions on the whole are favorable to 
economic progress. The country is re- 
markably well equipped to improve tech- 
nology. During the last ten years there has 
been an enormous expansion in the support 
of research by the federal government. 
There are a number of large enterprises in 
industry, particularly in the electrical indus- 
try, communications, chemicals and petro- 
leum products, which are financing research 
on a considerable scale. The support of 
research by industry is growing rapidly and 
spreading to new fields. Specialized research 
institutes that do work on contract are in- 
creasing in number. There is vigorous 
competition in the economy between prod- 
ucts and processes—between steel, aluminum 
and plastics; between paper and glass; be- 
tween cloth and paper; between welding and 
machining; between welding, forging and 
moulding; between railroads, airlines, buses 
and trucks. There is a tradition of rapid 
scrapping of equipment. The volume of 
savings is large. The large number of busi- 
ness enterprises—four million outside of 
agriculture and six million in agriculture— 
tends to make the economy dynamic. It is 
true that most of these enterprises only 
imitate the methods of more progressive con- 
cerns. Nevertheless, a multitude of places 
exist where new ideas may be tried out, 
where problems may be solved in new ways. 





WORK INJURIES 


The following statistics have been released by the Bureau of Labor 
Statistics of the United States Department of Labor: 

“An estimated 80,000 workers in manufacturing establishments 
were disabled for one or more days because of work injuries expe- 
rienced during the first quarter of 1950. This is an increase of 2,000 
over the estimate for the fourth quarter of 1949, but a decrease of 
13,000 from the first quarter of that year. 
300 and permanent impairments 4,300 in the first quarter of 1950, com- 
pared with 400 and 4,700, respectively, in the fourth quarter of 1949.” 


If a new method works, it is bound to be 
imitated. Since there are so many places 
where an improvement may originate, enter- 
prises must be on the alert to improve their 
methods and products. This adds to the 
competitiveness of the economy. Finally, 
the American market is a large one and the 
rewards reaped by the most successful con- 
cerns are correspondingly large. Thus the 
incentive to be progressive and superior is 
great. 

These fundamentally favorable conditions 
for advance in productivity indicate that the 
country has a good opportunity to raise 
real wages as rapidly in the future as in the 
past. The great rise in real wages in the 
past and the gains in productivity that made 
it possible have not come about auto- 
matically. And future advances will not be 
rapid unless we have many important scien- 
tific discoveries, good management in indus- 
try and wise public policies. Particularly 
in this day and age when the operations of 
the economy depend so largely upon the 
policies of business, trade unions and the 
government, managers, trade union leaders 
and public officials alike have a responsibility 
to encourage more production and thus to 
make possible a continued advance in wages. 
Mistakes in policies might easily be costly 
and would retard the rise in real wages. 
Since public policies affect industry on a far 
greater scale than ever before, the need for 
government policies that encourage produc- 
tion is especially great. If the leaders of 
industry, labor and government have a deep 
concern with raising real wages, if they plan 
with foresight and wisdom, the success of 
the country in advancing wages should be 
no less in the future than in the past. 


[The End] 
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THE FREE-SPEECH 


By PAUL A. BRINKER 


ISSUE 


ECONOMICS DEPARTMENT—UNIVERSITY OF OKLAHOMA 


SECTION 8 (c) OF THE TAFT-HARTLEY ACT COULD HAVE BEEN 
OMITTED FROM THE LAW—SO HOLDS THIS AUTHOR IN REPLY 
TO HERBERT BURSTEIN’S ARTICLE IN THE MARCH ISSUE... 





HEN CALLED UPON to decide 

whether antiunion statements of em- 
ployers were unfair labor practices under 
the Wagner Act, the National Labor Rela- 
tions Board at one time held that such 
activities were illegal. The theory of the 
Board was that, since employers had been 
dominant over labor, any viewpoint expressed 
by management would have an undue influence 
over workers concerning whether they should 
join a union. Inasmuch as the purpose of 
the Wagner Act was to permit workers to 
join unions, free from employer interference, 
the Board concluded that antiunion state- 
ments were a violation of the law. However, 
the Supreme Court refused to uphold the 
viewpoint of the Board. In the Virginia 
Electric Company case,’ the court held that 
noncoercive speeches and statements by the 
company must be upheld as free speech, 
when standing alone, and that such state- 
ments would be considered illegal only if 
they were interwoven with other illegal 
activity of employers. 


When the Taft-Hartley Act was passed, 
Section 8(c) specifically guaranteed em- 
ployers the right of free speech, provided 
that the statements were noncoercive in 
nature and did not promise workers any- 
thing for refusing to become or remain mem- 
bers of a union. The section reads as follows: 


“The expressing of any views, argument, 
or opinion, or the dissemination thereof, 
whether in written, printed, graphic, cr visual 
form, shall not constitute or be evidence of 
an unfair labor practice under any of the 


provisions of this Act, if such expression 
contains no threat of reprisal or force or 
promise of benefit.” 


A main theme of Mr. Burstein’s article on 
“Free Speech for Employers” in the March 
issue of the JoURNAL is that this section has 
been simply interpreted as writing into the 
law court opinions under the Wagner Act. 
In three different places the author arrives 
at such a conclusion. In his own words: 
“Indeed, the courts have treated the free- 
speech provision of the Taft-Hartley Act as 
a statutory prescription of the judicial prin- 
ciples enunciated under the Wagner Act.” 
The purpose of this paper is to prove that 
such statements as the above are incorrect 
and to demonstrate that Section 8(c) of the 
Taft-Hartley Act changes former judicial 
principles under the Wagner Act in such a 
way as to be inimical to the interests of 
labor unionism. 


Clark Brothers Case 


Prior to the passage of the Taft-Hartley 
Act, but after the Supreme Court decision 
in the Virginia Electric Company case, the 
National Labor Relations Board ruled in the 
Clark Brothers case* that employers could 
not compel employees to listen to antiunion 
speeches during working hours. In this 
case, the company mailed anti-CIO leaflets 
to its employees; inserted paid adver- 
tisements hostile to the CIO in the local 
newspaper; made anti-CIO speeches—which 
included suggestions of the possibility of job 





1NLRB v. Virginia Electric 4 Power Com- 
pany, 5 LABOR CASES { 51,124, 314 U. S. 469. 
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insecurity—through its officials at the plant 
during working hours, and required its em- 
ployees to hear the speeches; and distributed 
anti-CIO statements to the employees on 
company. premises during working hours. 
It discriminated against the CIO by dis- 
parate treatment of that organization in re- 
gard to the distribution of organizational 
literature where two unions were competing 
with each other, and it engaged in surveillance 
of the CIO. The Board concluded that the 
speeches, viewed in the setting in which 
they were made, constituted part of the em- 
ployer’s coercive conduct. So far, this decision 
was in line with past Board and court cases. 


The distinguishing and new interpreta- 
tion of this case was that compelling em- 
ployees to listen to an antiunion speech on 
company time constituted of itself “inter- 
ference, restraint, and coercion.” The facts 
showed that one hour before a run-off elec- 
tion was to be held, the employees were 
compelled by the company to assemble and 
listen to anti-CIO speeches. All operations 
in the plant were stopped, and power was 
shut off so that no one could continue work- 
ing. The speeches were broadcast through- 
out all parts of the plant in order to reach 
all the employees. The only way the workers 
could have avoided listening to the speeches 
was to leave the plant, a practice not per- 
mitted during working hours. The Board 
did not find such practice illegal on grounds 
that the speeches were coercive—for the 
company had given assurance in the speeches 
that the employees could vote as they pleased 
without fear of retaliation—but on grounds 
that compelling workers to listen to such 
speeches was a violation of the law. 


The Nationa! Labor Relations Board asked 
that the circuit court of appeals uphold 
this new decision in an enforcement proceed- 
ing. The court did so with one modifica- 
tion,” namely that the compelling of workers 


to listen to antiunion speeches would be 
legal provided union spokesmen were also 
given an opportunity to speak. In other 
words, court interpretation in the Clark case 
was that employers were permitted to propa- 
gandize employees only when the same privi- 
lege was accorded the union. 


Change Under Taft-Hartley 


Section 8(c), however, changes this in- 
terpretation. In the Babcock & Wilcox case,‘ 
decided after the passage of the Taft-Hartley 
Act, the National Labor Relations Board no 
longer held that a “compulsory audience” 
was illegal: 


“However, the language of Section 8(c) 
of the amended Act, and its legislative 
history, make it clear that the doctrine of 
the Clark Brothers case no longer exists as a 
basis for finding unfair labor practices in 
circumstances such as this record discloses. 
Even assuming, therefore, without deciding, 
that the respondent required its employees 
to attend and listen to the speeches, we con- 
clude that it did not thereby violate the Act.” 


In conclusion, then, Section 8(c) forced 
the National Labor Relations Board to 
modify its decision. Prior to the free-speech 
section, the court had held that compulsory 
attendance at antiurions speeches was illegal 
unless unions also were given an opportunity 
to speak. Since the “free-speech” section, 
the Board has been forced to give way on 
holding compulsory attendance illegal. Since 
it is not particularly meritorious to require 
workers to listen to antiunion speeches with- 
out giving unions a chance to reply, and, 
since free speech was amply protected by 
the Supreme Court in the Virginia Electric 
and other cases, this author holds that Sec- 
tion 8(c) could well have been omitted from 
the Taft-Hartley Act. [The End] 


Public sentiment is everything. With public sen.iment noth- 
ing can fail. Without it, nothing can succeed. Consequently, he 
who moulds public sentiment goes deeper than he who enacts 


statutes or pronounces decisions. 


He makes statutes and deci- 


sions possible or impossible to execute.—Abraham Lincoln, 





$13 LaBor Cases { 63,939, 163 F. (2d) 373 


(CCA-2, 1947). 
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. BASED ON THE AUTHOR’S SPEECH OF JUNE 29 AT 
THE CONFERENCE ON THE LAW AND LABOR-MANAGEMENT 
RELATIONS, HELD AT THE UNIVERSITY OF MICHIGAN 


HE SUBJECT of this article makes 

clear the important distinction between 
national emergency disputes and disputes in 
basic industries. Unfortunately, thinking 
on this subject tends to be quite fuzzy 
nowadays. First, there is the confusion 
between disputes which may endanger our 
security or health, and those which may 
affect our basic industries without neces- 
sarily endangering our security or health. 
Second, there is a tendency to confuse 
disputes in such industries with strikes in 
those industries. This, in turn, leads“us to 
devise “corrective” measures to treat with 
strikes, rather than to develop thoughtful 
procedure for dealing with disputes so suc- 
cessfully that strikes are avoided. 


An appropriate governmental policy for 
disputes in basic industries must be an 
integral part of a broad governmental policy 
for industrial relations. This is important 
if we are to avoid a haphazard solution to 
each problem as it arises. I propose, there- 
fore, to describe the general framework of 
desirable governmental activity in industrial 
relations. Such an analysis can guide us 
in an examination of the more limited field 
of immediate interest here. 


The earliest interest of our government 
in collective bargaining was, frankly, a nega- 
tive one. Workers who joined unions in 
the early part of the last century were 
prosecuted for conspiring against their em- 
ployers. These successful prosecutions re- 
sulted in hamstringing the early efforts of 
men and women to get justice from the 
people at whose machines they worked. 


Disputes in Basic Industries 


It was just over 100 years ago that this 
negative attitude on the part of govern-— 
ment was first broken. In 1841 a state 
court in Massachusetts for the first time 
declared it legal for workers to join unions. 
Even after that time, of course, employers 
were not hampered in their antiunion activity. 
From 1841 until the beginning of the New 
Deal, the government changed its attitude 
from antagonism to neutrality. Workers 
technically had the right to organize; at 
the same time, however, employers had 
the right to discharge people for exercising 
their right to organize. We can easily see 
how, with the greater economic strength 
of employers, the co-existence of these two 
“rights” more than canceled each other out. 
In effect, therefore, the government’s “neu- 
tral” attitude resulted in assistance to man- 
agement. This era of so-called neutrality 
came to an end in 1932 with the passage 
of the Norris-La Guardia Act which made 
illegal the infamous yellow-dog contract 
and forbade private parties from obtaining 
injunctions against unions during strikes. 


New-Deal Era 


With the beginning of the New Deal, 
labor relations entered a new era, an era in 
which the government no longer proclaimed 
a neutral attitude on the question of collec- 
tive bargaining. Instead it stated clearly 
and fof all time the government’s positive 
policy of protecting labor’s right to organ- 
ize. First, Section 7 (a) of the National 
Recovery Act guaranteed the right to organ- 
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ize. Then, within forty days after the NRA 
was declared unconstitutional, President 
Roosevelt signed the National Labor Rela- 
tions Act. This act, usually called the 
Wagner Act, has since been the benchmark 
of progressive labor legislation for the people 
of our country. It stated a new national 
policy: that labor-management disputes 
which affect commerce are properly with- 
in the interest of the federal government. 
It said that poor labor-management rela- 
tionships were due to the refusal on the 
part of employers to recognize the rights 
of their employees to bargain collectively. 
It did not merely say that collective bar- 
gaining was permitted—this already had 
been the policy for many years. Congress 
went further and declared that the govern- 
ment was in favor of collective bargaining. 
It said, in effect, that Congress had ex- 
amined labor-management disputes in the 
United States and had gone into the causes 
of these disputes and their bad effects 
upon the economy as a whole; that people 
should be encouraged to select organizations 
to bargain for them with their employers. 
Then the law went even further than the 
bare declaration of the new policy of the 
government. It also established a frame- 
work within which this policy would be 
effectuated. It created a National Labor 
Relations Board which would decide when 
these rights had been violated and which 
would set up the machinery for deter- 
mining a democratic method, through the 
use of collective bargaining elections rather 
than strikes, for determining whether or 
not the employees desired to select a union 
to represent them in bargaining with man- 
agement. 


Taft-Hartley Act 


Now, such an innovation was bound to 
run into severe opposition. Twelve years 
later this opposition was successful in pass- 
ing the Taft-Hartley law. But the Wagner 
Act had made such an impression on the 
minds of the working people of the United 
States that the backers of the Taft-Hartley 
law were forced to pay lip service to the 
objectives of the Wagner Act. This they 
did by continuing the Wagner Act declara- 
tion to the effect that collective bargaining 
was to be encouraged as the policy of the 
government of the United States. Neverthe- 
less, the Taft-Hartley law’s provisifns pro- 
ceeded to violate its own stated objectives. 

In order to prepare a setting in which 
to discuss our national labor policy, let me 
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point out some of the respects in which 
the Taft-Hartley law violated the expressed 
declaration of intention to protect the 
rights of labor to organize. Under the 
Wagner Act employers were required to 
bargain with unions. But once the two 
parties got together the act left them alone 
to work out their problems. Under the 
Taft-Hartley law, the government remains 
with labor and management in order to 
impose its judgment upon them even after 
the bargaining is begun. This is a situ- 
ation where the government, like an un- 
wanted mother-in-law after the marriage, 
remains with the newlyweds to make the 
marriage more difficult. 


Government's Role 


Industrial relations experts say that once 
we have stabilized the rights of both par- 
ties, once we protect them in the exercise 
of those rights, the government should 
have no place in the collective bargaining 
relationship unless the circumstances war- 
rant government intervention to help con- 
ciliate their differences) The Taft-Hartley 
approach is so different! Under it, the 
government peers over the shoulders of 
labor and management and tells them that 
they may not agree to a closed shop— 
even where it has been successfully oper- 
ated in their industry for many years. It 
tells labor—not managment—that it must 
file financial data with one department and 
non-Communist affidavits with another de- 
partment before it can come to the govern- 
ment tc have its rights adjudicated. It 
tells the union that it may ask for a 
union-shop contract only after an election 
has been conducted in which a majority of 
all those eligible to vote agree to the 
union’s asking for this contract provision. 
In these and many other ways, the govern- 
ment sits at the bargaining table interfering 
with the rights of both parties. The gov- 
ernment has thus entered into the substance 
of the collective agreement, not merely its 
procedure, for the first time in our history. 
This is a dangerous precedent—dangerous 
to both labor and management. 


What is, then, the proper place for the 
government in the general field of collec- 
tive bargaining? Government itself is a 
fusion of two contrasting tendencies. On 
the one hand, the government is “a mon- 
opoly of compulsion”’—it restricts the activi- 
ties of citizens where those activities might 
interfere with the liberties of others. It is 
in this respect that we say that those who 
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are governed least are governed best. The 
contrasting tendency is that of coopera- 
tion. The government helps people help 
each other. The blending of these two 
tendencies determines the character of any 
government. In a democracy, we minimize 
the compulsion aspects of the government 
and maximize the self-help aspects. 


Self-Help 


Our general labor relations policy must 
be characterized by this same emphasis on 
self-help for two reasons: it is more demo- 
cratic and it works better. 


Let me given an example of how much 
easier it is to achieve success through the 
device of self-help and cooperation than by 
compulsion. During the war period, many 
of our basic labor relationships were fixed 
by the National War Labor Board. Labor 
and management patriotically agreed to 
certain governmental restraints upon their 
freedom to bargain as a necessary security 
measure to aid in the winning of the war. 
In doing so, they didn’t have an oppor- 
tunity to bargain out many ~basic issues. 
Thus when Charles E. Wilson, President 
of General Motors, testified before the Senate 
Labor Committee in 1947, he pointed to 
the fact that his corporation had been 
forced by the National War Labor Board 
to agree to a “maintenance-of-membership” 
provision in its wartime contract with the 
union. He pointed to his objection, voiced 
during the war, to'the adoption of this 
provision in the contract: 


“We believe the laws of our country pro- 
vide for free choice unionism, and we con- 
tinue to maintain that it is improper for 
the corporation to be forced to establish 
as a condition of employment that union 
members must remain in the union to 
continue to hold their jobs.” 


After the war the same corporation and 
the union engaged in a long strike. One 
of the chief issues was maintenance of 
membership. This was finally resolved by 
the unicn’s agreement to accept maintenance 
of dues. The process of collective bargain- 
ing in a free society, however, had so 
changed the attitude of the parties that, 
by this year, they were able to agree—in 
the remarkable five-year contract concluded 
last month—to a union security provision 
which goes quite a bit further than the 
provision objected to by Mr. Wilson during 
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and immediately after the war. Speaking 
before the National Press Club in Washing- 
ton early this month, he was able to say: 


“ 


the union security provisions which 
resolve the issue of the union shop we 
believe are practical and workable and rea- 
sonably carry out the intent of our present 
labor laws as well as the wishes of the 
majority of our employees affected.” 


Positive Program Needed 


Another aspect of this policy which 
stresses cooperation rather than compul- 
sion is the requirement that the government 
encourage the investigation of disputes rather 
than the settlement of strikes. A positive 
program of avoiding strikes is more impor- 
tant than a successful batting average in 
settling strikes. This viewpoint has been 
expressed remarkably well by Nathan Fein- 
singer and Edwin E. Witte in the conclusion 
of their interesting article on the develop- 
ment of labor legislation in the last half 
century (“Labor, Legislation, and the Role 
of Government,” Monthly Labor Review, 
July, 1950, page 48). In this article, the 
authors say (page 59): 


“Industrial unrest in 1950 cannot be met 
by prohibiting strikes and lock-outs. Such 
a course is not only undemocratic but also 
ineffective, as experience both here and 
abroad has shown. Experience has also 
demonstrated that in the sensitive area of 
labor-management. relations, force merely 
begets more force, ending in frustration 
and undermining of respect for all law.” 


With these thoughts on the general ques- 
tion of a governmental labor policy, I 
should like to spend the remainder of my 
time in discussing the important area of 
conflict which is represented by basic-indus- 
try disputes. With respect to these dis- 
putes, one may say, “It is all very well to 
speak of voluntary settlement of labor- 
management problems, but what about im- 
portant industries in which the public can- 
not afford to have a strike? Don’t we 
need some sort of compulsion in these 
cases?” Compulsion would be a possible 
solution if it did not fail to meet the two 
basic requirements of our general policy. 
But it violates our democratic procedures 
and it does not settle the disputes. Hard 
as it may seem, therefore, we must avoid 
the adoption of a quick cure; we must 
work hard instead to establish a machinery 
which will prevent strikes. 
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What Is Emergency? 


The Taft-Hartley law has an emergency 
dispute provision which goes into effect 
only after most of the damage has been 
done. We should not have to wait for 
emergencies before we take action. In the 
first place, an emergency is difficult to 
define. The same dispute in a basic industry 
may or may not be an emergency dispute, 
depending upon three important conditions: 
First, the economic climate of the dispute 
may determine whether or not a real emer- 
gency exists. A railroad strike, for in- 
stance, is an emergency dispute much sooner 
than a steel strike, or a coal strike in the 
summertime. Second, the political climate 
of the dispute may also affect its emergency 
nature. With international tensions being 
what they are today, a strike in aircraft is 
closer to being an emergency dispute than 
it was fifteen years ago. A third factor 
which determines the emergency nature of 
a dispute is the extent of organization of 
the union involved in the dispute. If only 
ten per cent of the workers in an important 
industry are organized and threaten to 
strike it is not as important as a threat 
made by the entire working force. On the 
other hand, a small group of key employees 
in some of our industries may hold the 
fate of the industry in their hands. 


The public interest in the handling of 
disputes in basic industries stems from the 
trend in the last score of years toward 
centralization of basic industries and the 
growth of strong national unions in those 
industries. Both industry and labor in 
many of these key industries have a closely 
coordinated labor policy. 


Ineffectiveness of Taft-Hartley 


Why has Taft-Hartley failed as an an- 
swer to national emergencies and as the 
tower of public strength its proponents 
claim it to be? Why are so many congress- 
men who were led to believe this act would 
solve our labor ills disappointed in its re- 
sults? In addition to the general results 
of the Taft-Hartley approach as I have 
already described them, the Taft-Hartley 
Act has proved ineffective with respect to 
basic industry disputes for a number of 
reasons: 

First, it placed no new machinery in oper- 
ation during emergency periods which hadn’t 
already failed to adjust the dispute before 
the emergency occurred. 
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“Second, the boards of inquiry were totally 
ineffective because they were prohibited 
from making recommendations public. 


Third, the eighty-day injunction under 
Taft-Hartley threw the weight of govern- 
ment on management’s side by prohibiting 
unions from striking during emergency 
periods, and thereby minimized the incen- 
tive for management to bargain. 


Fourth, Taft-Hartley furthered the tend- 
ency to dump every major labor dispute 
in the lap of the President. 


Fifth, Taft-Hartley provided set and in- 
flexible procedures. Smart labor and man- 
agement negotiators promptly set their 
bargaining strategy to this fixed timetable. 


Sixth, the framers of the Taft-Hartley 
Act relied upon injunctions to solve these 
basic collective bargaining problems. 

A brief review of our experiences indi- 
cates how totally ineffective that remedy 
has proven. 


In 1948, the national emergency machinery 
provided in the Taft-Hartley Act was in- 
voked by the President in seven disputes. 
All steps of the emergency machinery were 
used in four cases, and the machinery was 
used partially in three cases. In two of the 
four instances, West Coast maritime -and 
East Coast dock disputes, work stoppages 
developed after the eighty-day injunction 
was dissolved. In the atomic energy dis- 
pute, the parties reached an agreement after 
the eighty-day injunction expired and the 
national emergency machinery had been ex- 
hausted. In the first bituminous coal case, 
relating to pensions, a work stoppage was 
in effect when the board of inquiry was 
created, and continued for a month after- 
ward, The strike was terminated after the 
eighty-day injunction was issued and after 
the union had been fined for contempt. 

The emergency machinery was only par- 
tially used in the meat-packing, telephone 
and bituminous coal wage disputes in June, 
1948.. A strike began in the meat-packing 
industry a day after the board of inquiry 
was appointed. Only part of the industry 
was affected, and no injunction was sought. 
In the telephone dispute the parties were 
near a settlement when the board was 
appointed. The hearings were postponed, 
and an agreement was reached before the 
proceeding started. In the bituminous coal 
wage dispute, an agreement was reached 
one week after the board’s appointment, 
and further steps were unnecessary. 

Thus, in brief summary it will be seen 
that of the seven cases in which the emer- 
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gency machinery was invoked in 1948, strikes 
occurred in two of the cases after the 
machinery had been exhausted. In the two 
cases where strikes occurred after the ex- 
piration of the eighty-day injunction, the 
unions, in effect, geared their collective 
bargaining strategy to the fixed timetable 
of the statute and delayed their strike 
until after the injunction machinery had 
been exhausted. In four of the cases, 
settlements were reached through voluntary 
collective bargaining, and in one of those 
four cases the agreement was reached after 
the eighty-day injunction period had passed. 
In none of these cases was the board of 
inquiry report the basis of settlement, since 
the statute prohibited the board from making 
recommendations. 


From August, 1948, until February, 1950, 
there was no occasion where the President 
deemed it necessary to invoke the emer- 
gency machinery. In the recent coal dis- 
pute, the machinery was again invoked. 
However, the dispute was settled by the 
parties after the power of government 
through injunction had been vitiated by 
the finding of the court that the union 
was not in contempt, and after the un- 
certainty created by the President’s announce- 
ment that the government would not enter 
into an agreement if seizure. occurred. 


Recommendations 


Since Taft-Hartley is ineffective, we must 
seek a better method for handling major 
disputes. A_ satisfactory legislative pro- 
gram mnst be based upon the following 
elements: 


(1) There must be a clear line of demarca- 
tion between basic-industry disputes affect- 
ing the public interest and those affecting 
the national health or security. 


Basic-industry disputes should be handled 
at the cabinet level by the Secretary of 
Labor. The only time that the President 
should ever intervene is when the national 
health or security is threatened. 


(2) Government machinery to be effective 
must be flexible. Any machinery confined 
to a single procedure or prescribing a fixed 
timetable is doomed to failure. A _ tech- 
nique may succeed in one case but fail 
under a different set of circumstances. 
Delicate balances are frequently present in 
the bargaining process. It sometimes be- 
comes necessary to build up public pres- 
sure in order to foster a settlement. In 
other cases such pressures might prove 
disastrous. A ready-made formula cannot 
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fit all cases any more than one size suit 
would fit every man. There must be enough 
flexibility to provide a custom-tailored solu- 
tion to fit the specific case at hand. 


(3) It is desirable that the parties 
exhaust all of their own resources in collec- 
tive bargaining before government interven- 
tion. Intrusion of a third party at a 
premature date often retards rather than 
facilitates agreement. To be most effective, 
intervention by government must hold out 
hope for settlement. The parties will be 
most receptive to mediation suggestions 
when the chips are down. At that time 
both parties realize that the cost of failure 
to agree will be great. In this atmosphere, 
opportunity for successful mediation is best. 
Routine passive conciliation is ineffective 
in major disputes. In order to wield pro- 
per influence, the mediator must carry 
great prestige. When the parties forget 
the public interest, the mediator must boldly 
present a program and suggest areas for 
settlement. A good mediator does not al- 
ways win friends, but he certainly can 
influence people and frequently prevent 
strikes. 


(4) In special circumstances, prominent 
public figures not permanently connected 
with the government can be most effective. 
In other instances, people with special back- 
grounds who cannot afford to make the 
sacrifice of full-time government employ- 
ment can be utilized to great public ad- 
vantage. Unfortunately, this effective pre- 
Taft-Hartley technique had not been used 
under Taft-Hartley until President Truman 
revived it in the recent coal dispute when 
he designated David Cole as special mediator. 
‘The valuable contribution he made toward 
achieving a settlement is well recognized. 


(5) In a limited number of cases public 
boards of recommendation would be the 
most effective means of focusing public 
attention and pressure in major disputes. 
As noted above, Taft-Hartley boards of 
inquiry are a farce, since they are prohibited 
from making recommendations. In con- 
trast, the recommendations of the boards 
appointed by the Secretary of Labor follow- 
ing the war, and the board appointed by the 
President in the recent steel dispute, formed 
the basis for settlement by the parties. As 
successful as this technique has been, there 
are occasions when labor and management 
on a tripartite board enhance the possibili- 
ties of settlement. In order to insure 
greater acceptance of the recommendations 
of these boards, they should have a sound 
legislative base. 


859 








(6) Under normal circumstances, the 
board processes should not go beyond the 
thirty days, but in unusual cases, with 
the consent of the Secretary, additional time 
might be extended. The status quo main- 
tained during the board processes should 
be continued for a brief period following 
the board’s recommendations to permit the 
parties to consider the recommendations 
and bargain if necessary. The findings of 
the board should be advisory to the parties 
and should not be used as indirect com- 
pulsory arbitration. 


(7) The Secretary of Labor should be 
empowered, under the legislation, to re- 
quest that the status quo be maintained 
during the functioning of this special ma- 
chinery. Such a request made by an official 
of cabinet rank would have public support 
and be effective just as the requests for 
status quo have been respected over the 
years under the Railway Mediation Act. 


(8) Legislation should provide no speci- 
fic sanctions, either injunction or seizure. 
In strikes affecting vital industries, there 
is no warrant for sanctions. However, 
where the strikes affect the security of the 
nation, the democratic right of labor and 
management to argue among themselves 
must be laid aside in favor of the nation’s 
welfare. What sanctions, if any, should 
be invoked should not be prescribed in 
permanent legislation because in major dis- 





putes of nation-wide proportions the factor 
of uncertainty is a most compelling force 
in securing settlement. If legislation pro- 
vides for injunctions, management might 
be encouraged to delay settlement. If, on 
the other hand, legislation provides for 
seizure, unions may delay settlement. It 
is preferable to maintain complete flexibility 
whereby the President can recommend and 
the Congress can adopt a program designed 
to meet the specific situation in the rare 
instances that the parties by their failure 
to reach agreement imperil the security of 
the country. 


The question may be asked, “Does this 
provide a guarantee against strikes?” Frankly, 
“No.” No such guarantees can be found 
in a democracy. We must rely on labor 
and management to recognize their public 
obligation; in instances where they fail, 
means for saving the nation will be found. 
If a strike does not imperil the security 
of the nation, we state frankly that we 
would not prohibit it. 


We do believe that it is possible to have 
a sound legislative program looking toward 
the prevention but not prohibition of strikes. 
Governmental authorities have used some 
of these techniques when emergenices oc- 
curred. They could be used even more 
successfully if they had a sound legislative 
base, which has previously been lacking. 


[The End] 











LABOR’S ROLE IN CRISIS PLANNING 


Labor leaders met recently with W. Stuart Symington, Chairman of the 
National Security Resources Board, to discuss the mobilization problems of 
the American economy. The labor officials expressed their belief that effective 
cooperation could be achieved through voluntary action and that compulsive 
measures, such as a manpower draft, should be avoided. 


AFL President William Green spoke up for labor’s interests, saying: 


“. . . any plan for present or future mobilization of American resources 
must provide full and adequate representation for organized labor in the policy, 
planning and operational divisions of the Government agencies involved. 

. mere advisory bodies in such agencies will not meet the nation’s needs, 
. in the past this type of advisory structure has proved ineffective.” 
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An address delivered at Fisk University Institute of Race Relations, Nashviile 


ce APPROACH the problem of the re- 
lation between races in this country, it 
seems to me that it is important to recognize 
that every one of us, regardless of the color 
of his skin, is a member of a minority. Or, 
more likely, several different minorities. 
Lawyers, for instance, are only a minority, 
numerous as they may sometimes seem to 
be. Shoemakers are also a minority group. 
Farmers are another minority; so are South- 
erners, Baptists, Jews, Catholics, and Wall 
street financiers, and auto mechanics, and 
members of the Elks Club, and even mem- 
bers of the National Labor Relations Board. 
There are all kinds of minorities in this 
country of ours—religious, social, fraternal, 
economic and racial. Every one of us is a 
member of at least one minority, and prob- 
ably a dozen or so. The fact is that there is 
only one majority that I know of, and that 
is American citizens. 


But when we try to figure out our place 
in society under ordinary circumstances, the 
first thing we think of, usually, is the eco- 
nomic group or minority to which we belong. 
When you ask any man to identify himself, 
what does he ordinarily answer? Almost 
invariably his answer is in terms of his job, 
his trade or his profession. That may be 
just a psychological quirk that comes from 
the business of getting a living. But I 
think it serves to put the whole problem of 
relations between and among minority groups 
into its proper frame. It is inescapable that 
the fundamental basis of nearly all the fric- 
tions and disagreements that have developed 
is economic. The real root is in the busi- 
ness of getting a living and in the economic 
position of the person involved. Sometimes 
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there is such a strong intermixture of emo- 
tion and traditional prejudice that it is diffi- 
cult to spot the exact economic source of 
the difficulty. Sometimes it is only a fear 
of economic consequences. But somewhere 
in the background lurks a question of eco- 
nomics—either profits or low wages or a 
plain matter of bread and butter. 

This fact, it seems to me, is the key to 
the whole problem of fair and harmonious 
relations between the citizens of the United 
States who happen to be members of dif- 
ferent races or different minority groups. 
Harmony and fair treatment, therefore, 
plainly require equality of job and economic 
opportunity. 


Experience During War Period 


That this can be achieved without vio- 
lence, or even bitterness, was demonstrated 
during the war in hundreds of war plants 
throughout the country. There, thousands 
upon thousands of people of every race, 
creed and national origin worked together 
shoulder to shoulder to produce one of the 
most magnificent displays of unified national 
effort in the history of the world. We pro- 
duced more of every type goods and mate- 
rials needed than even our most sanguine 
forecasters believed possible. There was, 
of course, some friction, some disagreements, 
some flare-ups. But viewed in the perspec- 
tive of our total effort, the achievement was 
nothing less than magnificent. 

Moreover, the war period and the war 
effort demonstrated spectacularly the truth 
of the proposition that a fundamental root 
of racial and minority discrimination is eco- 
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nomic, With jobs plentiful and the wheels 
of industry rolling at top speed, new job 
opportunities opened up and discrimination 
undoubtedly fell to the lowest level in our 
history. 


Collective Bargaining 


It is this fact which gives collective bar- 
gaining such an important role in the estab- 
lishment and maintenance of harmonious 
relations between races. It has happened 
more than once that discrimination was put 
into its most real and terrifying effect at 
the bargaining table. It is at the bargaining 
table also that some of the greatest steps 
forward have been made. 


Collective bargaining has been the law of 
the land for only some fifteen years. It is 
only in the last decade that it has become 
fully accepted in most American industries, 
and it is only in that decade that the Board 
and courts which have the function of en- 
forcing the national policy of collective bar- 
gaining have had an opportunity to spell out 
in any detail what the law of collective bar- 
gaining requires. The spelling-out is by no 
means finished. It probably never will be, 
because each year and each ebb and flow of 
our still very fluid economy bring their new 
problems and new questions. But in the 
past decade we have been able to chart some 
of the major landmarks. 

When Congress saw that it must establish 
collective bargaining as law to meet the 
necessities of the intricately interdependent 
industrial society we had developed, it saw 
that it was necessary also to provide for the 
establishment of a single authorized spokes- 
man for each group of employees. To mini- 
mize disputes’ and disruption, it was plain 
that there must be only one bargaining agent 
for each group of employees. In conform- 
ance with principles of our democracy, that 
one bargaining representative must be the 
choice of the majority of the employees who 
had taken the trouble to vote on the propo- 
sitions Congress met this problem by pro- 
viding for the certification of a bargaining 
agent as the exclusive representative of the 
appropriate unit of employees, under both 
the Railway Labor Act and the National 
Labor Relations Act. 


Representation 


This, of course, places a great responsibility 
upon the collective bargaining representative. 





Under the National Labor Relations Act, 
the collective bargaining representative may 
be an individual, a committee or a labor 


organization. If, as is usually the case, the 
representative is a labor organization, it has 
an additional relationship with the employees 
it represents, as members. It is entirely 
possible and, since the abolition of the 
closed shop by the Taft-Hartley Amend- 
ments, probable that not every employee in 
the bargaining unit will be a member of the 
union which has been designated as his ex- 
clusive representative. Moreover, it may be 
that the union will not accept.certain of the 
employees as members. This has been the 
situation in certain cases that have come 
before our Board. In some of these cases, 
the refusal to accept certain employees as 
members apparently has been based upon 
the color of their skin.2 In other cases, 
some unions seeking representation rights 
apparently have made it a practice to take 
colored employees as members only in sep- 
arate locals.? Yet it was plain that these 
unions probably were the choice of the ma- 
jority of the employees they were seeking 
to represent. 


No Board Jurisdiction 
over Unions’ Internal Affairs 


This presented the Board with a very 
grave problem in both law and fairness. 
Neither the National Labor Relations Act 
nor the Taft-Hartley Amendments provided 
for, nor apparently contemplated, any direct 
regulation of the internal affairs of the vol- 
untary associations we know as unions. It 
was plainly the intention of Congress to 
permit unions to grant or deny membership 
as they saw fit. In fact, the section of the 
law forbidding labor organizations to re- 
strain or coerce employees in the right to 
self-organization contains a specific proviso 
stating that “This paragraph shall not im- 
pair the right of a labor organization to pre- 
scribe its own rules with respect to the 
acquisition or retention of membership there- 
in.”* The Board, therefore, properly has no 
power to dictate to a union whom it should or 
should not take as members. But it does have 
the responsibility of designating a bargaining 
agent who would be the exclusive repre- 
sentative of every employee in the unit. 
That was bound to bring to the Board the 
question of whether or not it should certify 
as bargaining representative for a group of 





1Utah Copper Company, 35 NLRB 1295 and 
cases cited therein, footnote 4, p. 1300. 
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2 Atlanta Oak Flooring Company, 62 NLRB 
973; Larus & Brothers, 62 NLRB 1075. 
* Section 8 (b) (1) (A). 
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employees a union which would not take 
some of the employees as members. On this 
point the Board has said: “This Board has 
no express authority to remedy undemo- 
cratic practices within the structure of union 
organizations, but we have conceived it to 
be our duty under the statute to see to it 


that any organization certified . . . as bar- 
gaining representative acted as a genuine 
representative of all the employees in the 
bargaining unit.” * 


Board’s Policy 


This question, however, was first presented 
to the Board, back in 1938, only indirectly, 
when a union asked the Board to establish 
a bargaining unit composed only of white 
employees in a group of Virginia tobacco 
factories. The Board declined to establish 
such a unit because there were colored em- 
ployees in the plants doing the same work 
as the white employees.’ Since that time, 
the question has come up a number of times 
and the Board has consistently maintained 
the position that it would not set up sepa- 
rate units of employees of different races 
doing the same work. Sometimes in these 
cases the colored employees have been a 
minority. In other cases they have consti- 
tuted a majority of the employees involved.* 
The Board, however, has uniformly refused 
to establish units based upon distinctions of 
race or color." 


From the first decision, the Board adopted 
the policy of according bargaining rights to 
a union unless it were shown that the union 
did not, or would not, provide adequate 
representation for all employees in the unit. 
In 1943, however, the Board said in a unani- 
mous opinion: “We entertain grave doubt 
whether a union which discriminatorily denies 
membership to employees on the basis of race, 
may nevertheless bargain as the exclusive 
representative in an appropriate unit com- 
posed in part of members of the excluded 
race.”* The opinion went on to point out 
that such bargaining might have “conse- 
quences at variance with the purposes of the 
Act,” particularly if the union should enter 
into a contract which would result in loss 


of jobs to members of the excluded race 
because they were denied membership in 
the union. 


Larus Case 


The Board has had only one occasion to 
rule on the question of whether or not a 
union had abused its certification by deny- 
ing full representation to excluded employees.’ 
The question was brought up in a case in 
which a union had established a separate 
local for Negro employees after its white 
local had been certified as bargaining agent. 
Thereafter, it negotiated a check-off of dues 
and a maintenance-of-membership require- 
ment which was applied to members of both 
locals. In this case the Board said: “We 
think that while there was no discriminatory 
practice as to wages, hours, and working 
conditions against the Negro employees in 
this bargaining unit, the [union] did 
fail to perform its full statutory duty under 
the certification.” 

Speaking of the check-off and union-mem- 
bership requirements, the Board said: “The 
certified union used its statutory power as 
exclusive representative to compel dues pay- 
ments and continuance of membership, with 
respect to an organization which was not 
the certified union and which, under the 
certification and the contract, had no legal 
standing. We think that this was a clear 
abuse of the standard of conduct imposed 
upon the exclusive representative under 
Section 9 (a) of the Act.” ” 


Supreme Court Ruling 


The foundation of this policy is the legal 
principle that a union which has exclusive 
right of representation and power to obligate 
the employees has a duty to exercise this 
privilege and power in behalf of every em- 
ployee it represents without discrimination. 
This principle was set forth clearly by the 
Supreme Court in the cases involving the 
right of Negro firemen to have full representa- 
tion under the Railway Labor Act.” In its 
decision, the Supreme Court said: 


“So long as a labor union assumes to act 
as a statutory representative of a craft, it 





‘Larus & Brothers, footnote 2, p. 1082. 

5 American Tobacco Company, 9 NLRB 579. 

* United States Bedding Company, 52 NLRB 
382 


* Aetna Iron & Steel, 35 NLRB 136; American 
Tobacco Company, footnote 5: Union Envelope 
Company, 10 NLRB 1147: Floyd A. Fridell, 
11 NLRB 249; Interstate Granite Corporation, 
11 NLRB 1046; Brashear Freight Lines, Inc., 
13 NLRB 191; Georgia Power Company, 32 
NLRB 692; Utah Copper Company, footnote 1. 
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8 Bethlehem-Alameda Shipyards, Inc., 533 
NLRB 999, p. 1016. 

* Larus & Brothers, footnote 2. 

* Larus & Brothers, footnote 2, at p. 1084. 

u Steele v. Louisville 4 Nashville Railroad 
Company, 9 LABOR CASES { 51,188, 323 U. S. 
192; Tunstall v. Brotherhood of Locomotive 
Firemen & Enginemen, Ocean Lodge No. 76, 
9 LABOR CASES { 51,189, 323 U. S. 210. 
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cannot rightly refuse to perform the duty, 
which is inseparable from the power of 
representation conferred upon it, to represent 
the entire membership of the craft. While 
the statute does not deny to such a bargain- 
ing labor organization the right to determine 
eligibility to its membership, it does require 
the union, in collective bargaining ard in 
making contracts with the carrier, to repre- 
sent non-union or minority unions of the 
craft without hostile discrimination fairly, 
impartially, and in good faith. Wherever 
necessary to that end, the union is required 
to consider requests of non-union members 
of the craft and expressions of their views 
with respect to collective bargaining with 
the employer and to give them notice of an 
opportunity for a hearing upon its proposed 
action.” 


The Court added: 

“We think the Railway Labor Act im- 
poses upon the statutory representative of 
a craft at least as an exacting duty to pro- 
tect equally the interest of the members of 
the craft as the Constitution imposes upon 
a legislator to give equal protection to the 
interest of those for whom it legislates. Con- 
gress has seen fit to clothe the bargaining 
representative with powers comparable to 
those possessed by a legislative body, both 
to create and restrict the right of those 
whom it represents, but it has also 
imposed on the representative a correspond- 
ing duty. We hold that the language of the 
Act to which we have referred, read in the 
light of the purposes of the Act, expresses 
the aim of Congress to impose on the bar- 
gaining representative of a craft or class of 
employees the duty to exercise fairly the 
power conferred upon it in behalf of all 
those for whom it acts, without hostile dis- 
crimination against them.” 

This would seem to apply just as much 
to the National Labor Relations Act as to 
the Railway Labor Act. The Court indi- 
cated as much in its decision, and the Board 
had filed briefs as a friend of the Court 
urging the position which the Court adopted. 


Employers’ Antiunion Activities 


The problems of racial discrimination 
coming before the Board, however, have not 
been limited to the comparatively few in- 
stances of alleged discrimination by unions. 
Racial discrimination has also played a part 
in antiunion activities of employers. In one 


case, for instance, the Board found that an 
employer had committed an unfair labor 
practice by refusing to let white employees 
visit company-owned houses occupied by 
Negroes. The company did this by estab- 
lishing a rule that such visits could be made 
only on a company pass, and then refusing 
to grant white union officials such passes. 
In finding that this violated the act, the 
Board said: 

“The establishment or enforcement of any 
rule, such as that here under consideration, 
which makes it impossible for employees to 


‘have access in their homes to those who 


may advise and counsel them with reference 
to their rights of self-organization, or pre- 
vents those attempting self-organization from 
having access to their fellow employees in 
their homes, interferes with self-organization. 
When a company rule conflicts with the 
rights guaranteed by an Act of Congress, 
there can be no doubt as to which must 
give way.” ” 

The Board has also ruled: that the exten- 
sion of a company’s customary rule of racial 
segregation in its company town so as to 
prevent white persons from attending meet- 
ings of Negro employees constitutes inter- 
ference with the right of self-organization 
guaranteed by the act.” Negroes also have 
been the special target of antiunion-cam- 
paigns which have reached such a pitch that 
the Board has held that the atmosphere 
made a free choice of collective bargaining 
representatives impossible at the time.* 


Need for Cooperation 
and Understanding 


I cite these cases primarily to illuminate 
the problem which the handling of race re- 
lations presents in collective bargaining. I 
cite them also to underscore the important 
role that collective bargaining can and must 
play in bringing about fair and harmonious 
relations between racial groups and all others 
of the various social, religious and economic 
groupings of American citizens. 

In recent years, our labor organizations, 
of course, have made great strides toward 
the goal of economic equality, but it\is not 
a goal that can be achieved by goverment 
or labor or employers or anyone else un- 
aided. It requires the cocperation and under- 
standing of all groups in our society, but 
most particularly it requires the cooperation 
and understanding of those immediately con- 








12 Ozan . Lumber Company, 42 NLRB 1073, 


p. 1079. 
% American Cyanamid Company, 37 NLRB 


578, pp. 585-586. 
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cerned on the job. That includes employer 
as well as employee. 

This was well illustrated during the war 
by the contrasting results of the introduc- 
tion of Negro employees into jobs on street- 
cars, which they had never held before in 
some cities. In one city, the first Negro 
employee scheduled to take such a job 
was simply taken to the carbarn and intro- 
duced to the streetcar driver who was to 
train him. No‘ thought was given to the 
choice of the driver who was to train the new 
employee; he was simply taken to the first 
car on the line. It so happened that the 
driver chosen was a man of strong prej- 
udice and he refused to take the Negro em- 
ployee for training. Since his car was the 
first on the line to go out of the barn, the 
result was a tie-up of the streetcar line’s 
entire operation for more than half an hour. 
News of the tie-up, of course, spread through- 
out the company and the city, stirring up 
many completely latent prejudices and mak- 
ing many persons feel they should in some 
way take sides. 

In another city across the continent, the 
story was quite different. Some forethought 
was taken by the employer and the union 
involved. They spoke to old employees 
about expected introduction of Negroes on 
the cars, and spotted the possible trouble- 
makers. Finally, they carefully selected the 
time for training and the drivers to do it. 
Negro employees were first introduced to 
these jobs at almost the same time as in the 
other city, but without incident, despite pre- 
dictions that violent consequences would 
follow.” Those two incidents, I think, 
speak more forcefully than any generalities 
I can give you of the role that collective 
bargaining can play in the handling of race 
relations. 


Progress of Recent Years 


Since September, 1937, I have worked in 
the field of labor relations for the United 
States Government. My work has been 
done in various capacities with the National 
Labor Relations Board and with the War 


Labor Board. All of it until February, 1950, 
was performed in the South. Having been 
born in the South and having lived in 
the South all my life, I have watched the 
problems of collective bargaining and race re- 
lations very closely. I have seen some amaz- 
ing forward steps made in the handling of 
racial relations through collective bargain- 
ing. I firmly believe that not only will more 
progress be made along this line but that 
it will be an accelerated progress. We've 
come a long way and although we have a 
much longer way to go, I think we are on 
the right road and pressing steadily forward. 


During the war I was Director of Dis- 
putes and later Vice Chairman of the Re- 
gional War Labor Board in Atlanta. There 
I had occasion to pass on dispute and wage 
cases which involved the racial problem. In 
only one case did we have any trouble ar- 
riving at a decision. In this particular case, 
a group of Negroes was being paid consid- 
erably less per hour than white mechanics. 
A thorough discussion of the facts in this 
case brought to light the fact that these 
Negro mechanics had taught the trade to 
the white mechanics. After almost one 
entire day spent in debating the case, we 
were able to agree unanimously that the 
Negro mechanics were to be brought up to 
the prevailing rate in the community and 
that an across-the-board increase was to be 
given to all the mechanics without regard 
to race or color. That case taught me a 
lesson. I think I knew the lesson all the 
time, but it took that case to bring it forcibly 
to my mind and convince me once and for 
all that the real American way to do things 
is to sit down and talk the problem over 
fairly, freely and conscientiously, and then 
honestly to seek a solution for it. That is 
the essence of collective bargaining. That 
is the essence of the so-called American way. 
That is not only the essence of the Golden 
Rule but the sum total of that rule. In my 
opinion, the application of that rule to the 
problems of racial relations in collective 
bargaining makes the result certain and that 
result is the extension of democracy through- 


out our land. [The End] 


When a man assumes a public trust, he should consider himself 
as public property.—Thomas Jefferson. 





1% See Ross, All Manner of Men (Reynal & 
Hitchcock, New York; 1948). 
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EDIATION can be most effective 

when utilized before deadlocks de- 
velop in management-union relations. The 
traditional approach to the use of impartial 
third-party intervention has been to call in 
a mediator or arbitrator after company and 
union representatives have reached a point 
where they are unable themselves to resolve 
matters in dispute. The parties then hope and 
expect that the mediator will break the 
deadlock by persuading the other side to 
see the light, or that the arbitrator will 
settle the matter once and for all by hand- 
ing down a ruling in favor of one side or 
the other. 

However, at this stage, it is often too 
late for the mediator, or arbitrator, to ac- 
complish constructive results. For the par- 
ties have already announced their position 
publicly and, as a matter of principle, retreat 
is not only difficult but is looked upon in the 
arena of collective bargaining as a sure sign 
of weakness. 


Having participated in industrial relations 
for many years as mediator, arbitrator and 
consultant, the writer has found that an 
hour of “preventive mediation” applied early 
in a situation is worth many days of remedial 
measures taken after the battle lines have 
been drawn. In all areas of the collective 
bargaining relationship, mediation techniques 
can effectively prevent conflicts and deadlocks 
that are often considered an inevitable part 
of industrial relations. Consequently, there 
is a vital need for greater recognition by 
management of the useful role which perma- 
nent impartial mediation machinery can play 
in promoting and maintaining stable labor 
relations between company and union. 
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One demonstration of the practicality of 
such a permanent impartial mediation setup 
occurred in August, 1949, when the writer 
was called in by Interstate Engineering 
Corporation of Los Angeles, California, to 
advise the company on improving its labor 
relations with the Machinists Union (IAM 
Lodge No. 720). Petty grievances that 
could have been settled at some stage of the 
grievance procedure were regularly being 
taken to arbitration. And despite the fact 
that there seemed to be considerable merit 
to management’s position, the company was 
consistently losing the arbitration cases. 
The executives were aware that something 
was wrong, but were unable to locate the 
basis for the trouble. Analysis of the situa- 
tion revealed that one of the major sources 
of the difficulty was a lack of effective com- 
munication between management and union 
representatives. They couldn’t get through 
to each other. Consequently, relations were 
strained and hostile. 


To provide the necessary channel of com- 
munication, the writer suggested that it 
might be worth while to experiment with 
an entirely different approach to the com- 
pany-union relations. Instead of serving the 
company as its spokesman, as the officers 
of the company had originally proposed, the 
writer asked to be retained as an impartial 
adviser. It was pointed out that in the im- 
partial role an adviser could render a far 
greater service to management than an ad- 
vocate or partisan, since he could, because 
of the nature of his position, maintain the 
confidence and cooperation of the union. 
Although understandably skeptical, the com- 
pany officials decided to undertake the ex- 
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periment for a six-month trial period, with 
the “impartial adviser” meeting* with manage- 
ment and union representatives a few times 
each week, and being available for emer- 
gency sityations. 

Before acceptance of the assignment, two 
points were made clear to management and 
union representatives: 


First, that the adviser would not compro- 
mise his impartial status on any issue, de- 
spite the fact that he was being retained by 
management. If the merits seemed to be 
in the company’s favor on a specific issue, 
management and union officials would be 
so apprised by the impartial adviser; if 
the company officials seemed to be wrong 
on a particular matter, they would be so 
informed frankly and with reasons. Ex- 
actly the same approach would be taken 
with the union representatives. 


Second, that the adviser considered his 
function to be that of bringing a fresh view- 
point to situations which might arise, so 
that the parties might be assisted in working 
out their problems in a mutually satisfactory 
manner. The company representatives were 
always free to reject the recommendations 
of the impartial adviser, but if management 
preferred to go ahead with arbitration or 
other means, the adviser would refrain from 
taking an adversary position. The presen- 
tation of the company’s case would then be 
handled by a management spokesman. 


Success of Experiment 


With these considerations understood, the 
experiment got under way. Within a few 
months, some very tangible results were 
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evident: (1) the number of grievances had 
declined appreciably; (2) those grievances 
that were filed were settled amicably and 
satisfactorily at an early stage of discussion; 
(3) not a single matter had to be arbitrated, 
since the issues that arose never developed 
to a point where it was necessary to resolve 
them by arbitration; (4) relations between 
management and union representatives be- 
came noticeably less strained and more co- 
operative. 


These results were achieved through gradu- 
ally improved communication between the 
parties. Regular weekly meetings between 
officers of the company and the union were 
inaugurated and presided over by the impar- 
tial adviser. At these meetings many topics 
other than specific grievances were brought 
up for discussion. Problems of production, 
costs, competitive bidding and the com- 
pany’s future plans were freely and frankly 
aired when they affected such day-to-day 
personnel matters as transfers, layoffs, re- 
hires, promotions, discharges, seniority, etc. 
Slowly and arduously, the pent-up feelings 
of distrust, hostility and suspicion which 
previously had permeated the relationship 
were being dissipated by the frank discus- 
sions and the more frequent contacts. An 
easier relationship and greater confidence 
gradually began to prevail between the parties. 


The unusual element in the entire situa- 
tion was that the “impartial adviser” re- 
tained by the company was accepted by the 
union quite naturally and without question 
as an impartial mediator. Separately and 
jointly both parties were coming to rely 
upon his advice and were accepting his 
assistance whenever a difficult problem arose 
which could benefit from objective analysis. 
The mediator, however, never sought to 
intrude his advice unless it was requested, 
since his function was not to substitute for 
the collective bargaining which parties nor- 
mally should perform for themselves. Dis- 
cussion of grievances became a _ valuable 
educational process rather than merely a 
battle to prove the other side wrong. The 
parties were learning the advantages of test- 
ing the validity of their positions by means 
of private discussion with the mediator. Such 
discussions developed the relative strengths 
or weaknesses of a particular point of view. 
Essentially, the parties were seeking the 
perspective of a trained and experienced im- 
partial observer. The most frequent ques- 
tion raised was “How would an arbitrator 
look at this issue?” By means of this in- 
formal approach the parties were themselves 
able at some stage of their negotiations to 
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settle many issues that ordinarily would 
have been fought out bitterly in an arbitra- 
tion hearing. And, equally important, the 
parties were developing an increased under- 
standing of the underlying problems which 
were giving rise to the grievances. The 
mutual discussions with the mediator and 
the regular meetings between union and 
management provided the means by which 
the source of complaints could be recog- 
nized, tackled and corrected, without wasting 
valuable time and energy on winning an 
argument or proving the other fellow wrong. 


Bigger Issues 


How really effective this new approach 
could be when the issues were basic and 
the stakes high was dramatically demon- 
strated in December, 1949, approximately 
four months after the experiment began. 
The company was facing a crucial decision. 
The firm had an excellent opportunity to 
bid upon vitally-needed production contracts 
which, if secured, would keep things hum- 
ming for well over a year. But stability of 
labor relations and labor costs was essential 
in order for the firm safely to undertake 
such long-term commitments. Yet manage- 
ment was faced with uncertainty on these very 
matters. Prolonged collective bargaining 
negotiations with the union were antici- 
pated in the spring of 1950, since the exist- 
ing collective bargaining agreement permitted 
the union to reopen the contract at that 
time on all provisions affecting costs. More 
seriously, if agreement could not be reached 
by May 15, 1950, the union was free to call 
a strike. The officials of the company were 
well aware of what that would mean to 
production, since two years earlier there 
had been a bitter and prolonged strike which 
had completely crippled production and pre- 
vented the company from meeting its cus- 
tomer commitments. In the face of potential 
labor instability and increased costs, the 
officers of the company not only hesitated 
to make any long-term contracts with the 
company’s customers but were seriously 
considering selling the plant. 


This dilemma was presented to the im- 
partial mediator by the executives of the 
company. Pursuing the same techniques 
which had been so successful in the ad- 
justment of day-to-day problems, the media- 
tor approached the union frankly, setting 
forth all the facts. He pointed out that it 
was to the union’s best interests, as much 
as to the company’s, to do everything pos- 
sible to remove the uncertainty which im- 
peded the actions and decisions of top 


management. The mediator also pointed 
out that if the company were assured of 
continued labor stability its officers could 
promptly make far-reaching production com- 
mitments which would provide greater em- 
ployment security for present workers and 
possibly more jobs in the future. On the 
other hand, failure to remove this uncer- 
tainty well might result in unemployment 
for all, since the company might be forced 
to sell the plant. 


Instead of waiting three or four months 
until the time that negotiations were sched- 
uled to take place, the union representatives 
agreed to give the matter immediate con- 
sideration. The seriousness of the company’s 
position was recognized and, statesmanlike, 
the union representatives promptly decided 
to give the company whateyer assurance was 
necessary to permit management freedom of 
action to expand production and employ- 
ment. At the mediator’s request a confer- 
ence between, officers of the company and 
the union was called for that very afternoon. 
Labor history was made at this meeting 
insofar as this firm and union were con- 
cerned. For the union officials assured man- 
agement of these things: first, that there 
would be no strike during 1950; second, that 
there would be no demands during 1950 for 
wage increases, pension programs or other 
benefits affecting costs; and third, that the 
officers of the company could count upon 
complete labor stability for at least a year 
and a half, or until May, 1951. No conces- 
sions were requested by the union in return 
for these guarantees. Operating on the basis 
of good faith, engendered by the previous 
months’ harmonious relations, the union 
representatives took these constructive steps 
as a means of expressing their confidence in 
the firm’s new approach to industrial relations. 


Conclusion 


The above illustration contains no formula 
or system that will necessarily be universally 
successful, but it does serve to reveal the 
basic nature of an educational process and 
an effective mechanism which can \be fol- 
lowed profitably by any firm, large or small. 
The parties in the collective bargaining re- 
lationship often need someone whom they 
can both trust and to whom they can look 
for objective evaluation and practical alter- 
native suggestions. Because he has the con- 
fidence of the parties, the perspective of 
trained objectivity, and familiarity with the 
specific industrial relations problems of the 

(Continued on page 911) 
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GROUP THINKING 
and Emergency Disputes 


By PETER SEITZ 


MR. SEITZ DELIVERED THIS ADDRESS AT 
AN INDUSTRIAL RELATIONS CONFERENCE 
HELD AT FORDHAM UNIVERSITY IN APRIL 


EFORE PROCEEDING with the sub- 

ject at hand, the role of government in na- 
tional-emergency labor-management disputes, 
I- should like to make clear some of the 
premises and assumptions upon which my 
remarks will be based. 

First, although my views are my own and 
not those of the Federal Mediation and Con- 
ciliation Service, it is always necessary for 
me to bear in mind that as a staff member 
of that agency I should avoid implicating 
it in controversies between labor and man- 
agement groups. Mediators, and I am sup- 
posed to be one, are friends, counselors and 
advisors of members of both groups. They 
can be effective in promoting industrial peace 
only when they win and retain the confi- 
dence of both sides and are recognized as 
espousing no interest in a labor-management 
dispute other than that of the public. How- 
ever much it might satisfy my natural incli- 
nation toward pugnacity and argumentative- 
ness, I am very much aware that should I 
take off my coat and wade into any dispute 
in which employers and unions take oppo- 
site sides IT would tend to impair the value 
and utility of the service. Its reputation and 
continued usefulness are ever so much more 
important than any statement I could make 
which I immodestly might regard as a con- 
tribution to a discussion of this subject. 

Accordingly, I must take the liberty of 
avoiding taking sides on the great public 
issue of whether the Taft-Hartley Act is, 
next to the Constitution, the greatest legis- 
lative achievement of man or, alternatively, 
whether it forges chains on the wrists of 


labor. I must take the consequence of this 
decision, which is to expose me to the 
contempt of the extremists of both sides. 
Furthermore, in dealing with the national- 
emergency provisions of that act, I shall have 
to indulge a presumption well recognized in 
the law, namely that a state of facts once 
shown to exist will be presumed to continue 
in the absence of rebutting facts. Specif- 
ically, I shall assume that unless and until 
the attitude or membership of Congress 
changes materially, our federal statutes will 
continue to provide for injunctive and other 
relief in the national-emergency provisions 
of the Taft-Hartley Act. 

Second, it is no discredit whatsoever to 
Congressman Hartley or to Mr. Thatcher * 
to state that they are able exponents of 
what most people would regard as special- 
interest or group points of view. This does 
not impeach the vaiue of their observations 
or arguments, but should serve to encour- 
age us to analyze them with care and not to 
accept them uncritically. I do not mean to 
imply that because I do not proclaim the 
arguments of Mr. Hartley or Mr. Thatcher 
or of the majority of employers or of unions 
that I am the sole messenger of truth. To 
the contrary! However, inasmuch as I speak 
only for myself, I cannot be accused of 
raising my voice to sing the conventional 
tribal chants that are heard wherever em- 
ployers and union leaders get together with 
their own kind in their tribal halls and wig- 
wams. At most of such meetings (not all) 
it is usual for the speaker to tell the audi- 
ence what it already deeply believes and 
has heard before. The old symbols and 





* Congressman Fred Hartley and Herbert S. 
Thatcher, General Counsel, AFL, also spoke at 
the Industrial Relations Conference. 
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clichés dear to the hearts of the tribal mem- 
bers are brought out and are used as substitutes 
for ‘thought. In discussing this subject, let 
us all bear in mind that we are doing so 
within the precincts of a great university, 
not a tribal hall or wigwam. 


I shall address my remarks principally to 
one general and all-pervading misconcep- 
tion and some symbols which becloud our 
thinking on the role of government in na- 
tional-emergency disputes. The misconcep- 
tion is a product of our own brand of 
civilization in which advertising plays so 
large and persuasive a part. Do you have 
an infection? Penicillin or a sulfa-drug will 
fix you up in less than a jiffy! Do you have 
a headache, an earache or any other kind 
of ache, whatever its location and cause? 
Buy that pill at the drug store which, you 
are assured, is like a doctor’s prescription 
because it is made not of one, but two or 
more separate and distinct medical ingredi- 
ents! Are you unsuccessful in business and 
in your relations with people? Read the 
book that tells you how to be a terrific per- 
sonality, have your teeth straightened, have 
your nose bobbed! We are assured inces- 
santly by newspapers, magazines, radio and 
video that for every ill there is an absolute 
remedy, a never-failing panacea, specific and 
sure. Why not for national-emergency dis- 
putes? Mr. A, an employer, says it can be 
done by his patented brand of injunction. 
Mr. B, another employer, says it is easy: 
just use the antitrust laws. Mr. C says let 
the government seize the property, break 
the strike, pay the employer just compen- 
sation and all will be well. Mr. D, a union 
leader, says that all you need is just a little 
bit of collective bargaining. His faith in col- 
lective bargaining is magnificent and un- 
qualified. 

It may not be entirely fair and just for 
me to say so, but the analogy is too seduc- 
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tive to resist: those who have unlimited con- 
fidence in injunctions, antitrust suits and 
seizure statutes are relying on patent med- 
icines; those who have unlimited confidence 
in collective bargaining are faith healers. 


Collective Bargaining 


The first symbol I want to discuss is “col- 
lective bargaining.” The concept of free 
collective bargaining is the foundation of 
our national labor policy. But like most gen- 
eral conceptions, it means many things to 
many men. To some it means negotiations, 
backed up by economic force and a final 
settlement achieved without government in- 
termeddling, assistance, intrusion or pres- 
sure. To those people the most important 
aspect of collective bargaining is that the 
parties are free of any and all government 
interference. Those of us who have exten- 
sive labor-management relations, mediation 
and arbitration experience and those of us 
who read the reports of the National Plan- 
ning Association know that the phrase has 
other meanings. To us, it involves a frank 
statement by representatives of the parties 
of their respective demands, needs and lim- 
itations, a good-faith appraisal of each of 
the positions taken, in the light of the eco- 
nomic, sociai and even political considera- 
tions advanced by the other, and a resolution 
of the dispute at the point at which the 
benefits to both will be maximized and the 
damages minimized. If agreement cannot 
be reached without economic force, the. parties 
should be free to resort to it as a persua- 
sive measure. Such force should not be ex- 
ercised where to do so would be to destroy 
the jobs on which the workers depend, de- 
stroy the business which exists to produce 
profits for the entrepreneur, or injure seri- 
ously the public, to the interest of which, in 
any civilized society, all groups and all in- 
terests must subordinate themselves. In my 


August, 1950 @ Labor Law Journal 

















personal and private conception of collective 
bargaining there is no room for economic 
action either by employers or unions, the 
purpose of which is to injure or harass the 
other party or the public. 


The operators and the union in the bi- 
tuminous coal industry, in the telephone in- 
dustry and in the railroad industry will stoutly 
maintain that they bargain collectively in 
the first sense of that term as I have just 
described it. It is not for me to say whether 
they do or do mot bargain collectively, in 
either of the senses described, for the pur- 
poses of the Taft-Hartley Act, or otherwise. 
However, what they do, their conduct at the 
bargaining table, the manner in which they 
develop and express their demands and 
counteroffers and their final settlements 
differ drastically from the practices, pro- 
cedures and attitudes described in the Na- 
tional Planning Association Series, Catses 
of Industrial Peace. 


I ally myself unqualifiedly with the faith 
healers, and hold not only that collective 
bargaining can work in situations involving 
the generality of employers and unions, but that 
it does work. I also believe, however, 
that there is reasonable ground for doubt 
that it promotes industrial peace and pro- 
tects the public interest and welfare in those 
few great labor disputes which threaten the 
national safety and health. The reasons for 
this failure are not always easy to find. 
Sometimes the impasse may be the conse- 
quence of important political struggles for 
power or prestige within the employer group 
or within the union organization or organi- 
zations; sometimes, the precedent effect of 
a decision is so far-flung and has such im- 
portant economic significance for the nation 
as a whole that a decision cannot be made 
until public or governmental pressures re- 
lieve the representatives of the parties of 
their personal and private responsibilities. 
The same kind of obstacles and difficulties 
which prevent nations from resolving issues 
by peaceful negotiation and mutual accom- 
modation stands in the way of peaceful com- 
promise of differences by big industries and 
big unions. Perhaps the stakes are too high 
and the responsibility resting on the indi- 
viduals at the bargaining table too great to 
justify the hope that they might reach agree- 
ment before resorting to economic force, 
production stoppages and action prejudicing 
the public welfare. 


But whatever the motivation or cause may 
be, the fact remains that too frequently in 
the big sixty-four-dollar case there does not 
take place that kind of collective bargaining 
which is calculated to maximize production 
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and payrolls and best promote the national 
public welfare. If this experience be a fact, 
as I believe it to be, it is no reason for be- 
littling or abandoning collective bargaining: 
it is a reason, however, for not relying blindly 
on free collective bargaining exclusively as 
a method for resolving cases potentially of 
a national-emergency character. It is short- 
sighted, misleading and confusing to de- 
clare, as a matter of doctrine, that under no 
circumstances and under no conditions should 
the federal government undertake to assure 
continued production and employment. The 
strength and power of this nation have been 
attributed to the fact that as a people we 
dislike and distrust doctrinaire and extreme 
positions, and that we prefer to be realists. 
We are more interested in knowing whether 
an idea, a law or a program works than 
whether it fits into a neat system of logic. 
Those of us who are realists or, at least, 
try to be realists, will face this stern fact: 
whoever may be the officers of government, 
and regardless of the political complexion 
of the official administration, when the na- 
tional interests, economic or social, are 
threatened, the government will act to pro- 
tect them. Although we should continue to 
promote and encourage free collective bar- 
gaining in the big emergency cases, we shall 
understand our problems much better when 
we realize that in those cases it would be 
foolhardy to place exclusive reliance upon 
it as a means of achieving settlement short 
of inflicting severe injury on the public and 
the nation, 
What 


So much for faith healing. about 


? 


the patent medicines: 


Variability of National-Emergency 
Disputes 


I have been associated in the mediation 
of, or somehow involved in, every national- 
emergency dispute which has occurred since 
the Taft-Hartley Act was enacted. The most 
significant feature of all of these disputes is 
the variability of their facts and circumstances. 
Each case presents special problems which 
require special handling by the parties and 
by the government. Procedures which are 
appropriate and give promise of being ef- 
fective in some disputes are wholly ineffec- 
tive and futile, if not positively harmful, in 
others. In the first annual report of the 
service issued in January, 1949, we said: 

“It is the experience of the service that 
in some of the national emergency disputes 
occurring in the last year the issuance of an 
injunctive order did much to forestall a 
national crisis and to assist in achieving a 
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peaceful settlement. Similar claims for the 
utility of injunctions, such as are provided 
in current law, as a means of protecting the 
national welfare, cannot be made in respect 
of other emergency disputes. Indeed, the 
final report of the board of inquiry in the 
maritime dispute involving the Pacific Coast 
longshoremen’s union observed that the em- 
ployers and unions in that dispute regarded 
the injunction period as a ‘warming up’ 
rather than a ‘cooling off’ period. 

“National emergency disputes vary widely 
in their facts and circumstances, and it is 
unlikely that any machinery can be devised 
that will guarantee satisfactory handling in 
all situations.” (Pages 27 and 56.) 

This judgment was borne out by experi- 
ence in the bituminous-coal case in which 
the injunction procedure was unsuccessful in 
returning the workers to the mines and the 
President, with the greatest reluctance, found 
it necessary to ask for seizure powers sev- 
eral hour, >efore the settlement was actu- 
ally reached. 


Stand-by or Ad Hoc Legislation? 


Assuming, for the purpose of this discus- 
sion, that injunctions, seizure orders and 
other legislative and judicial techniques of 
forcible government intervention are justi- 
fied by the event, it is my point that there is 
no single key or formula that will unlock 
the door to agreement. If the parties cannot 
settle a dispute by themselves by direct ne- 
gotiation, aided by mediation, and the na- 
tional interest is imperiled, the means of 
protection available to the nation must be 
adequate to the need. They must be flexible 
to be effective. 


From this point of view, the national de- 
bate should not concern itself with the ques- 
tion whether injunction, seizure and other 
powers, if any, should be used under con- 
ditions of crisis; because we know that they 
will be used. The question more properly 
phrased is whether such powers should be 
set forth by Congress in a stand-by statute 
for use when needed or whether they should 
be sought by the Chief Executive from Con- 
gress on an ad hoc basis when a crisis impends. 

There are no clear answers to that ques- 
tion. In support of stand-by legislation it 
may be claimed that there is merit in the 
Congress sharing, in advance, with the Presi- 
dent responsibility for taking extraordinary 
crisis action, and that the Chief Executive 
should not be placed in the position where, 
due to legislative recess,or, perhaps, the de- 
lays of filibuster, he might not be able to 
obtain legislative authority to act in a due 
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and timely fashion, On the other side of the 
question is the argument that it is good 
strategy for the government not to show its 
hand or weapons before acting, and that the 
inability of the parties to determine the 
course of government action might induce 
them to conclude their agreement on their 
own initiative and terms. None of these ar- 
guments are conclusive—they are all coun- 
tered by crossarguments. We should be in 
a better position to know in which direction 
lay wisdom, however, if the issues before 
the people were clarified and were not ex- 
pressed in purely political terms by employer 
and union advocates. Instead of the debate 
that took place in the Congress last year on 
this subject matter, I should prefer to hear 
the able speakers on both sides of the po- 
litical fence address themselves to the af- 
firmative and negative of this proposition 
—Resolved: In dealing with national-emer- 
gency disputes it is more consistent with our 
traditions, and industrial peace will be the 
better promoted, if the President acts on the 
authority of ad hoc rather than stand-by 
legislation. 


Clouded Thinking 


A while back I spoke about symbols that 
becloud our thinking. One of those symbols 
is represented by the word “injunction,” an- 
other by the term “fact-finding board.” 

You are all familiar with word-association 
tests. A list of words is given to the sub- 
ject and he is requested without delay to 
place opposite each word the word most 
closely associated with it in his mind. Play 
the game with the average employer rep- 
resentative and union representative. Op- 
posite the word “injunction,” without a 
moment’s delay, the union man would prob- 
ably write “slave-labor.” Opposite “fact- 
finding board” the employer representative 
will probably write “compulsory arbitra- 
tion” or “political deal.” 

This automatic group thinking does not 
do credit to our educational system or to 
the good sense of people who have enor- 
mously responsible positions in our indus- 
trial society. Time does not permit anything 
more than a superficial demonstration of the 
mischief inherent in the process of symbolic 
thought. 

To be sure, working people have good 
cause to hate and fear the labor injunction. 
Anyone who doubts the validity of that state- 
ment and is not old enough to remember the 
pre-Norris-LaGuardia days should take a 
peek into Frankfurter and Greene’s classic 
book on the labor injunction. But it is as 
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irrational to hate an injunction, per se, as it 
is to hate all policemen because policemen 
were involved in many labor riots and have 
beaten up picketing workers. An injunction 
is simply a decree of an equity court requir- 
ing a respondent to perform or to refrain 
from performing described acts. It is neither 
good nor bad. Its utility to society and the 
extent to which it promotes justice or in- 
justice depend on who and what are being 
enjoined and what ends are being served. 
Without the writ of injunction, ours would 
be a very weak and undeveloped system of 
jurisprudence. Indeed, the professional union- 
eers who indiscriminately damn injunctions 
fail to take note of the fact that when they 
file a charge of unfair labor practices with 
the National Labor Relations Board against 
an employer they, themselves, are asking for 
a cease-and-desist order which, in turn, is 
to be enforced by an injunction issued by 
the courts. 


I am not discussing, at this point, the wis- 
dom or unwisdom of the provisions of the 
Taft-Hartley Act which authorize the issu- 
ance of injunction orders to restrain the 
commission of unfair labor practices. That 
is not my subject. I do wish to note, how- 
ever, that indiscriminate injunction-hating 
by union people has not been of assistance 
in our national efforts towards an agreement 
upon the best way to deal with the national- 
emergency dispute. It is no secret that, de- 
spite the general hostility of union labor to 
the national-emergency injunction, responsi- 
ble union leaders who had no desire to plunge 
the nation into a crisis situation but had no 
power to control the march of events toward 
strike, welcomed the injunction with joy and 
happiness. In industrial relations jargon the 
injunction served to take them off the hook. 


Again I find it necessary to say that these 
remarks are not to be construed as favoring 
the use ‘of the injunction in national-emer- 
gency disputes. What I am pleading for 
is clarity of thought. 


Fact-Finding 


The somewhat irrational attitude of union 
people toward injunctions, as such, without 
regard to their utility in selected and appro- 
priate circumstances is matched by the atti- 
tude of employers toward fact-finding. On 
a recent trip to the West Coast, at every 


employer meeting I attended someone 
demanded to know by what warrant or 
authority the President slapped an extra- 
legal fact-finding board on the steel indus- 
try, thereby circumventing the Taft-Hartley 
Act. The very word “fact-finding” in those 
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circles was regarded as evil and somehow 
contrary to good morals and sound Christian 
principles. 

It surprises me that the nature and char- 
acter of the fact-finding process is not bet- 
ter understood. Let me outline it here. 
First, those who are its exponents propose 
to use it only in respect to labor disputes 
that bear a very significant and important 
relationship to the public interest. To use 
fact-finding in lesser cases would tend to 
weaken collective bargaining. 

Second, fact-finding would be utilized 
only when it appears that collective bar- 
gaining plus mediation will not produce a 
settlement before severe injury is inflicted 
on the public. 

Third, fact-finding would be used only 
where both parties to the dispute agree to 
cooperate with the procedure and, further, 
agree to continue work and operations dur- 
ing the period of the Board’s deliberations 
under the wages, terms and conditions pre- 
viously in effect. 

Fourth, the fact-finding board would not 
be a government agency in the usual sense. 
Its members would not be drawn from gov- 
ernment officialdom but would consist of 
three private citizens of good repute and 
high capacity whose judgment as to the 
equities in the dispute will be accorded 
great weight and respect by the parties and 
the public. After hearings, they would issue 
recommendations as to fair and equitable 
terms of settlement. 

Fifth, fact-finding is a voluntary procedure 
and involves no element of compulsion. The 
parties can accept or reject the proposal 
to submit their case to a fact-finding board, 
as they please. They can accept or reject 
the findings of such a board, as they please. 
It is a procedure that lies somewhere be- 
tween normal mediation activities which are 
purely voluntary and the compulsion and 
law-enforcement involved in seizures and 
injunctions. It is the last step in govern- 
ment self-protection short of law-enforce- 
ment. In the recent steel industry case, the 
parties settled on a basis differing materially 
from that suggested by the Board—and yet 
it is generally recognized-by those who were 
close to the negotiations that the Board 
made a valuable contribution to the final 
settlement by narrowing the issues and 
focussing attention on those which gave 
some promise of settlement. 

On its face, the fact-finding procedure 
appears to be fair, reasonable and prac- 
ticable. At least it does tome! Why, then, 
the strongly voiced objections to fact-finding 
in many employer associations and circles? 


873 








ee 


One of the most frequently voiced objections 
is that fact-finding “circumvents” the provi- 
sions of the Taft-Hartley Act; that it is 
“extra-legal” and that it is unauthorized by law. 

That objection, in my opinion, lacks sub- 
stance and merit. In the first place it as- 
sumes that fact-finding would be employed 
only under those circumstances in which 
the President would declare that the na- 
tional safety and health is imperiled. But 
fact-finding might also be used in cases 
which, strictly, do not come within the 
national-emergency provisions of the Taft- 
Hartley Act. 

Secondly, it assumes, contrary to the fact, 
that the Taft-Hartley Act provides the 
exclusive method under which the executive 
branch may handle emergency disputes which 
fall within its terms. But the statute recites 
that the President “may” appoint a board 
of inquiry when he finds that a dispute will 
imperil the national health or safety (Sec- 
tion 206); he “may” direct the Attorney 
General to petition for an injunction (Sec- 
tion 208 (a)); and so forth. Congress has 
not prohibited the President from dealing 
with an emergency labor dispute in any 
manner other than is prescribed in the Taft- 
Hartley Act. 

Further, presidents, secretaries of labor 
and directors of the United States Concilia- 
tion Service in numerous instances in the 
past have appointed fact-finding boards with 
the consent of the parties, without any protest 
with respect to the legality of their action. 

Finally, in respect of the objections voiced 
to fact-finding, we should recognize the fact 
that the Taft-Hartley law deals with a situa- 
tion in which one of the parties to a dispute 
is so recalcitrant or adamant as to require a 
court decree of injunction in order that the 
work or operations may be continued on a 
status-quo basis. But there are situations 
in which the parties are willing to do what- 
ever a court order might require and would, 
in fact, do so if assured that special pro- 
cedures would be available that would ad- 
vance the possibilities of settlement. They 
need and want the recommendations of a 
board. Where they are willing to cooperate 


to further their own interests and the public 


interests, I fail to see the necessity for 
resorting to a court of equity for an injunc- 
tion. Court orders are for law-breakers, 
not for willing cooperators. ‘ 

There are important disputes in the prompt 
determination of which the public has a 
vital interest. However, the public is not 
represented at the bargaining table. It has 
no way of formulating an understanding of 
the merits and errors in the arguments of 
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the contestants except through the medium 
of partisan full-page advertisements, hand- 
outs and other types of inspired literature 
and broadcasts. In a democratic nation the 
people have a right to be informed of the 
issues in a dispute which vitally affects their 
interest. The appointment of three impar- 
tial citizens, not representative of labor or 
management or government officialdom, 
who hear the parties, find facts and make 
recommendations which might form the basis 
of a fair settlement, affords the public an 
opportunity to be properly informed. Pub- 
lic opinion can be expected to support these 
recommendations and to encourage a settle- 
ment within the points of reference laid 
down by the board. 


It is sometimes stated that the fact-finding 
board is an opening wedge to, or is in fact, 
compulsory arbitration. It is argued that 
the inducement and persuasion of public 
opinion which results from the recommenda- 
tions of such boards is as obnoxious as the 
legal compulsion which results from an ad- 
ministration order pursuant to a statute or 
a decree of a court. I do not entertain these 
views. This is a strange kind of argument 
to be made in a democracy in which an 
informed electorate and citizenry is re- 
garded as the backbone of our society. 
Where a dispute immediately, directly and 
severely affects the public—its welfare, 
safety and security—it is as much a real 
party in interest therein as the union or the 
employer. The information supplied by the 
fact-finding board makes up for the public’s 
absence from the bargaining table and en- 
ables it to play its rightful and appropriate 
role in the settlement of the dispute. The 
public has a right to be better informed 
about the issues in the case, the positions 
of the parties and what may be the basis 
of a fair settlement, than they would be by 
reading inspired full-page newspaper adver- 
tisements and partisan throwaways. I know 
of no better way for them to achieve this 
understanding than by the fact-finding-board 
procedure. 


There is one other basis for objection to 
the procedure. One of the parties with 
superior economic strength may be con- 
vinced that it can get a better deal by eco- 
nomic conflict than by reasonable’ com- 
promise. In these circumstances, it may 
weil be expected to reject the fact-finding 
procedure. This is no reflection upon the 
fairness and value of the procedure—it is 
rather a reflection on the conception of col- 
lective bargaining which such a party to 
the dispute possesses and the extent to which 
it acknowledges its responsibility to the public. 
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Conclusion 


The paradoxes in this field of study are 
rare and rich. I mentioned a while ago that 
some unions which publicly inveigh against 
labor injunctions sometimes privately wel- 
come them. Employers are guilty of the 
same kind of inconsistency. Their current 
and public attitude toward fact-finding boards 
was conditioned largely by the suspicion of 
the steel industry, in the early stages of its 
1949 dispute, that the board, in that case, 
was part of a political deal or conspiracy 
between the United Steelworkers of America 
and the White House. I have reason to 
believe that many of the negotiators for the 
principal steel companies have repented of 
their unfounded suspicions since the board’s 
report was issued and now believe that the 
board did its job honestly and competently. 
Although the terms of settlement differed con- 
siderably from those recommended, the 
report contributed materially to the ultimate 
settlement. The repentance, of course, never 
caught up with the original charges which 
were broadcast all over the country. But when 
the President asked the United Mine Work- 
ers and the bituminous coal operators, in 
January, to agree to the fact-finding-board 
procedure, to the amazement.of many, the 
coal operators agreed with alacrity to a pro- 
cedure that was attacked, during the steel 
case, as a means for the administration to 
pay off political debts to unions. In the 
bituminous coal dispute it was the union 
that said, “No.” 


I have taken a lot of time to attempt to 
demonstrate that injunctions, seizures, fact- 
finding boards and other procedures are not 
evils in themselves. They are good or bad, 
depending on the way they are used. Em- 
ployers and unions publicly take positions 
against the use of those procedures, which 
they do not consistently maintain when, in 
a particular case, they stand to benefit by 
their use. Principles depend so often on 
whose ox is being gored. 


In conclusion, I must admit that I do not 
know the answer to the problem presented 
by the national-emergency strike. I do not 
know of any single procedure which gives 
promise of being successful in all cases. 
Panaceas and gimmicks do not work in 
labor relations. Except for the Railway 
Labor Act, the provisions of the Taft- 
Hartley Act represent our first legislative 
effort to deal with the national-emergency 
dispute. Even those who defend that act 
most vigorously will not claim .perfection 
for its national-emergency dispute provi- 
sions. They can be improved through ex- 
perience and a careful nonpartisan study 
of that experience. So long as we make 
labor disputes and labor-management legis- 
lation a football in a political game in which 
conflicting interest groups seek to gain an 
advantage, we shall not make progress, and 
we shall certainly create confusion. We 
need more than clichés and stereotypes to 
deal with one of the most difficult problems 
with which our society must cope. We 
need definitions and we need thought. 


[The End] 
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“One of the most important activities of 
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Paid Absence Can increase 
Overtime Wages! 


The new overtime pay provisions of. the 
Fair Labor Standards Act produce one 
startling result which is probably unknown 
to a great many employers: If a salaried 
employee is paid for time when he is absent, 
his total weekly pay may be more than he 
gets when he works a full week! 

It is hard to visualize how paying an 
employee for an absence can raise his weekly 
pay. It stems from the new listing of what 
kinds of payments are and are not a part of 
employees’ earnings for time worked. Pay- 
ments for absences, to be rated as idle-time 
pay, must be for these particular reasons: 
vacations, holidays, illness, failure of the 
employer to provide sufficient work or other 
similar cause. The Administrator interprets 
“other similar cause” to include: jury serv- 
ice, reporting to a draft board, attending a 
funeral of a family member and inability 
to reach the work place because of weather 
conditions. 

If you can fit the paid absence into one of 
these categories, you need not worry about 
any additional statutory wage obligations. 
The employee may be paid his usual weekly 
salary and the FLSA will be satisfied — 
W-H Opinion Letter, May 4, 1950. 

But look what happens when an em- 
ployee is paid his regular salary in a week 
in which he has taken time off for a reason 
failing to qualify under the federal wage- 
hour law. Say he regularly works a forty- 
eight hour week for $50, which includes 
overtime pay. He is absent four hours dur- 
ing a particular week. If he is paid the 
usual $50, he will have to be paid $2.28 extra 
for the four overtime hours! His regular 
rate is $50 divided by forty-four hours, which 
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equals $1.14. Half that figure multiplied by 
the four hours is owing him under the law 
(only half-time need be paid because his 
regular salary covers straight time for all 
hours). 

There are two ways of getting around 
this additional overtime wage assessment, 
and it must be gotten around because it 
would be foolish to reward an absence with 
higher weekly wages—absences would mush- 
room under such a practice. First, the 
personnel policy can be revised to require 
docking of wages when employees are absent 
for reasons which do not qualify the pay as 
idle-time pay. If this policy seems too 
harsh, the other permissible course is to 
pay the employees for unqualified absences 
and then recompute their salaries. To illus- 
trate, we'll take the above set of facts for 
comparison. The employee’s hourly rate, 
on the basis of forty-eight hours weekly, is 
ninety-six cents (allowing time and one half 
for overtime). Pay him at this rate for the 
forty-four hours worked and the four hours 
absent, a total of $46.08. Divide this figure 
by forty-four hours to get his regular rate, 
which is $1.05. Half-time at this rate for 
the four overtime hours, added to $46.08, 
gives him a weekly salary of $48.18. 

Many of the paid absences that will raise 
salaries (if not recomputed) are for reasons 
which business for years has regarded as 
legitimate causes for not docking employees’ 
pay. That is why employers will have to 
be wary. If an employee is off for these 
reasons, take care: personal business, Christ- 
mas shopping (except if customary), obtain- 
ing a mortgage on his home or visiting with 
a friend who is in town for a short time. 
Payments for these absences must be re- 
flected in payroll calculations, the Wage- 
Hour Division says informally. 
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The division cannot offer a specific and 
detailed listing of the FLSA status of all 
types of absences, because those which qual- 
ify for exclusion from wages in one industry 
or area might not in another. However, 
the Wage-Hour office in your region will 
gladly help you with any type of absence 
that is peculiar to your business. 


Military Construction Exempt 
from Eight-Hour Law 


By order of President Truman, the eight- 
hour limitation on daily work by laborers 
and mechanics employed on army and air 
force projects is suspended until July 1, 
1951. This order continues in effect a prior 
suspension that ran out on June 30. The 
daily hours of laborers and mechanics work- 
ing on federal public works is generally re- 
stricted to eight hours by the Eight-Hour 
Law, but the law is virtually nullified by a 
host of “emergency” exemptions. However, 
time and one half must be paid these work- 
ers for all hours over eight worked by them 
in a day.—E-xecutive Order 10135, June 30, 
1950. 


Is a ‘‘Local”’ Auditing Firm 
Subject to Federal Wage Law? 


Unquestionably, the recent amendments 
to the Fair Labor Standards Act intend to 
reduce the coverage of “local” businesses. 
How much and where they actually cut 
down coverage cannot be wholly foreseen 
at this time. But'a partial glimpse is af- 
forded by Administrator McComb in an 
interpretative opinion. He believes that the 
employees of a local auditing firm, although 
the firm serves no cut-of-state clients and 
sends no reports through interstate com- 
merce, are covered by the federal law in 
any weeks in which they audit the books 
of an interstate manufacturer. In effect, he 
is saying: “The coverage of these employees 
has not been changed by the amendments; 
it remains the same as before.”—W-H Opin- 
ion Letter, July 7, 1950. 


While the Administrator cites a specific 
‘statement in the legislative conference re- 
port to uphold his retention of coverage for 
the employees of this local firm, he can be 
given a lively argument based on another 
equally forceful legislative statement. 


The declaration which the Administrator 
chooses to follow says: “The proposed 
-changes are not intended to remove from 
the act maintenance, custodial, and clerical 
-employees of manufacturers, mining com- 
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panies, and other producers of goods for 
commerce. Employees engaged in such 
maintenance, custodial, and clerical work will 
remain subject to the act, notwithstanding 
they are employed by an independent em- 
ployer performing such work on behalf of 
the manufacturer, mining company, or other 
producer for commerce.” But in the next 
breath, the legislators announce: “The fol- 
lowing . . . [is an example of a case] in 
which the Administrator and the courts 
will no longer be able to hold the act appli- 
cable: . . . Employees of a local window- 
cleaning company doing business wholly 
within the State but many of whose cus- 
tomers are engaged in interstate commerce 
or in the production of goods for com- 
merce.”—House Report No. 1453, Eighty- 
first Congress, First Session, pages 14-15. 

Substitution of auditing employees (cleri- 
cal workers) for window-cleaning employees 
(maintenance workers) in the case referred 
to by the legislative conferees puts the em- 
ployees of this local auditing firm outside 
the radius of the federal wage-hour law. 
This analogy would not seem to be taking 
too much license, since the Administrator 
has seized upon a statement which embraces 
“maintenance, custodial, and clerical em- 
ployees.” Comparing the importance, to the 
interstate producer, of window-washers and 
auditing employees, window-washers could 
be of immeasurably more worth, as where 
the productive processes depend upon day- 
light. Many firms can, and do, get along 
without audits. . 

When dissected, it is uncertain whether 
the statement relied upon by the Adminis- 
trator will uphold his interpretation. The 
conferees assert that “clerical employees of 
manufacturers” are not removed from the 
FLSA, and that “employees engaged in such 

. clerical work will remain subject to the 
act, notwithstanding they are employed by 
an independent employer performing such 
work on behalf of the manufacturer.” (Italics 
supplied.) The employees of an auditing 
firm ordinarily do not do the same clerical 
work that is done by the manufacturer’s 
employees; they check the work done by the 
manufacturer's personnel. And further, the 
auditing employees are not performing work 
on behalf of the manufacturer, but on behalf 
of the auditing firm. A manufacturer seldom 
includes formal audits as a part of his reg- 
ular office procedure; he would be even less 
likely to do so if he hires an outside audit- 
ing firm to do such work. 

We have no quarrel with the Adminis- 
trator for interpreting FLSA coverage of 
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these “local” auditing employees as he did. 
The Department of Labor functions primarily 
for employees, not employers. The Admin- 
istrator is an officer of that department. 
Faced with two choices, he should elect the 
one most favorable to employees. Also, he 
should not take workers out of the statute’s 
reach if he has legislative support for keep- 
ing them within its sphere. What the courts 
will decide when faced with this issue can- 
not be definitely predicted. But social trends 
being what they are—more worker security, 
wider federal power—the odds are in favor 
of their following in the Administrator’s 
footsteps. 


Homework Must Be Administratively 
Authorized in Some Industries 


Unless specifically permitted, the Fair 
Labor Standards Act prohibits the employ- 
ment of homeworkers in the following in- 
dustries: embroidery, button and buckle 
manufacturing, gloves and mittens, hand- 
kerchief manufacturing, knitted outerwear, 
jewelry manufacturing and women’s apparel. 
Permission to use homeworkers is granted 
by way of homework certificates. Authority 
to issue these certificates rests primarily in 
the Wage-Hour Administrator. But five 
years ago he delegated his power to direc- 
tors and acting directors of the regional 
offices of the Wage and Hour Division. He 
now delegates similar authority to the terri- 
torial representatives in Hawaii and Alaska. 
—Administrative Order No. 398, 15 F. R. 3952. 


Saturday, Sunday and Holiday 
Premium Pay 


For Saturday, Sunday and holiday pre- 
mium pay to qualify as true overtime pay in 
the eyes of the federal wage-hour law, it 
must be paid either at time-and-one-half 
rates or at rates for overtime hours. To 
illustrate, suppose employee Smith, who 
works for one dollar an hour, is paid only 
forty cents an hour extra for work on Sat- 
urdays, Sundays and holidays; if his work- 
week begins on Thursday, bringing these 
days in the middle of the week, the forty- 
cent premium does not rate as overtime pay 
under the FLSA. 


Whenever the FLSA categorizes an em- 
ployee’s premium pay as straight-time earn- 
ings, the general rule for figuring his statutory 
overtime pay is to base it on his average 
rate. Determining the average rate necessi- 
tates an extra payroll computation. Natur- 
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ally, the average rate will be higher than 
the straight-time contractual rate, because 
the premium is spread over all the weekly 
hours worked. 


The fuss and bother entailed in recomput- 
ing the hourly rate in these cases is annoying 
to the payroll department. One way to 
avoid this is to take advantage of another 
method of computing overtime which was 
written into the law by the recent amend- 
ments—compute it on the basis of the rate 
in effect during overtime hours. Ordinarily, 
employee Smith in the above illustration 
will be working for one dollar an hour dur- 
ing his overtime hours, since Saturday and 
Sunday fall in the middle of his workweek. 
Therefore, if he is paid one dollar and a half 
for all hours worked over forty in a week, 
the FLSA will be satisfied. 


There is one hitch to this short-cut method 
of computing the overtime pay of an em- 
ployee who works for two rates during one 
week—he must okay the adoption of this 
method before he performs the overtime 
work. But the agreement to use this method 
can run to any time in the future which the 
circumstances warrant, so the little time re- 
quired to reach an understanding will far 
overbalance the time that the payroll de- 
partment would have to devote each week 
to figuring the average rate.—Analogy based 
on W-H Opinion Letter, March 27, 1950. 


Wage Minimums 
for Government Work 


The Walsh-Healey Act, controlling wages 
and hours on government contracts for 
more than $10,000, fixes no statutory mini- 
mum wage as does the Fair Labor Stand- 
ards Act, the general federal wage-hour law. 
However, this does not mean that there are 
no minimum standards for government work; 
wage floors are established by the Secretary 
of Labor in wage determinations. The de- 
terminations now in effect cover forty-three 
industries. They were rewritten during the 
past two weeks, but the sole purpose of the 
revision is to make them uniform; the wage 
and hou~ standards remain exactly as before. 
—Amendments to Minmum Wage Determina- 
tions, 15 F. 2%. 4634. 


Compliance Certificates Forestall 


“Hot Goods”’ Injunctions 

A purchaser who may unwittingly acquire 
“hot goods”—goods entailing wage or child- 
labor violations of the Fair Labor Standards 
Act during their production—can, by ob- 
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taining a compliance certificate from the 
seller, make sure that subsequent movement 
of the goods will not be held up by an in- 
junction. If the purchaser does not get as- 
surance from the seller that the law’s direc- 
tives have been satisfied (there is no legal 
requirement that he do so), innocence on his 
part will not forestall a “hot goods” -injunc- 
tion; only acquisition of the goods’ in reliance 
on the seller’s writtem statement can do that. 


This protection offered to innocent pur- 
chasers, being a fairly new provision of the 
FLSA, is not yet clearly sculptured. Pur- 
chasers are still wondering what form the 
certificate should take and when it should 
be procured. Administrator McComb—as a 
favor—answers the “what form” question 
but not the “when” problem. Here is the 
form he suggests: 


“We hereby certify that these goods were 
produced in compliance with all applicable 
requirements of sections 6, 7, and 12 of the 
Fair Labor Standards Act of 1938, as amended, 
and of regulations and orders of the Ad- 
ministrator of the Wage and Hour Division 
issued under section 14 thereof.” 


For a compliance certificate to protect an 
innocent purchaser against a “hot goods” 
injunction, the purchaser must have acquired 
the goods in good faith in reliance on written 
assurance from the seller that the goods 
were produced in compliance with the FLSA. 
These are the statute’s specifications. Does 
this mean that written assurance must be 
secured before the deal is closed, or will 
stamping it on the invoice be sufficient? 
Must the written statement be pegged to 
each individual purchase, or will a blanket 
certificate covering past or future purchases 
satisfy the statutory conditions? 

In all likelihood the compliance certificate 
should be obtained from the seller before 
title passes to the goods, since the goods 
must be “acquired” in reliance on his writ- 
ten assurance. The purchaser’s requiring the 
seller to furnish a compliance certificate 
when acknowledging the purchase order or 
before shipping the goods would probably 
be the safest and most practical course to 
follow. This procedure would safeguard 
almost all transactions. However, in instances 
where goods are produced specifically for 
the customer, title may pass sooner—he may 
be deemed to have “acquired” them immedi- 
ately upon their completion. This should 
be kept in mind in deciding when the com- 
pliance certificate should be obtained. 


We now come to “blanket” written as- 
surances of compliance with the FLSA’s 
wage and child-labor directives. A blanket 
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compliance statement covering purchases 
for one year following its date, which states 
that “the goods have been or will be pro- 
duced in compliance with the FLSA,” pro- 
vides no protection with respect to goods not 
already produced. The law refers to goods 
which were produced. Neither is any pro- 
tection afforded by a blanket assurance stat- 
ing that “all goods shipped to the purchaser 
during the previous twelve months were 
produced in compliance with the FLSA.” 
The statute says the goods must have been 
acquired in reliance upon the seller’s state- 
ment; a statement given after the goods 
have been acquired obviously could not have 
been the basis of their acquisition. In other 
words, a compliance certificate cannot be- 
stow retroactive protection against “hot 
goods” injunctions.—Labor Information Bul- 
letin, United States Department of Labor, 
July, 1950. 


Learners in Telephone, 
Cigar and Glove Industries 


Temporary administrative regulations, is- 
sued pursuant to the Fair Labor Standards, 
Act, permit subminimum wages of fifty-five 
and sixty-five cents an hour to be paid to 
workers while they acquire skill in the glove 
industry. Rates of sixty and sixty-five cents 
an hour may be paid to learners in the cigar 
and independent telephone industries. These 
leeways, scheduled to expire July 25, are 
saved by Administrator McComb’s announce- 
ment that they will continue in force. Regula- 
tions for the glove industry remain effective 
until October 25, 1950; those for the tele- 
phone and cigar industries, until modified 
or revoked.—W-H Release PR-263, July 
13, 1950. 


Firemen, Save Our Plant! 


Firms operating plants in isolated locali- 
ties are practically forced to maintain their 
own fire departments in order to secure ade- 
quate protection against fires. To take care 
of large fires, small full-time emergency crews 
are usually augmented by volunteer firemen 
recruited from among the other employees. 
These volunteers cannot fight fires efficiently 
unless they are trained in advance. And 
while undergoing training, they must be 
paid for their time in accordance with the 
wage standards prescribed by the Fair La- 
bor Standards Act. 

Wage rates paid to employees who volunteer 
as firemen are not always the same—one 
volunteer may be a shipping clerk who 
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works for $1.50 an hour; another may be a 
specialized machinist whose hourly rate is 
$2.50. If this spread in rates is carried over 
to the fire protection work, it will be a source 
of irritation to the employees. Although 
doing the same kind of work, some will be 
paid more than others. 


The way to avoid inequities in a situation 
of this kind is to establish a uniform rate 
for fire protection work, then pay all volun- 
teer firemen at this rate for time spent in 
training and fighting fires. Nothing in the 
FLSA prohibits such a practice, declares 
the Wage-Hour Administrator. But don’t 
forget that the volunteers must be paid 
time and one half whatever rate is estab- 
lished for this purpose if they train during 
overtime hours.—W-H Opinion Letter, June 
19, 1950. 





Wage-Hour Division Speaks On 


Like the proverbial after-dinner speaker, 
the Wage-Hour Division still speaks with 
reference to the Fair Labor Standards 
Amendments that went into effect last Jan- 
uary. But the division does not bore its 
“audiences with long-winded orations; it has 
chopped its speech into little bits and serves 
only the pertinent portions to each special- 
ized group. The latest address is by Ad- 
ministrator McComb to the Washington 
State Federation of Labor, at Tacoma, 
Washington, on July 12. 

Mr. McComb gives the State of Wash- 
ington credit for laying the foundation for 
federal wage legislation: “When Washing- 
ton’s minimum wage law for women was 
found constitutional by the United States 
Supreme Court 13 years ago [West Coast 
Hotel Company v. Parrish, 300 U. S. 379], the 
way was paved for national enactment of labor 
legislation in fields to which State power 
could not effectively extend. The Federal 
Wage and Hour Law, with its minimum 
wage, overtime and child-labor standards 
for employment in interstate activities, was 
the result. Hailed as the economic charter 
of the nation’s lowest-paid workers, this law 
has been supported by both organized labor 
and the unorganized alike.” 


Qualification of learners.—Authorizing the 
employment of learners at rates below sev- 
enty-five cents an hour—the federal minimum 
—is one of the Administrator’s prerogatives. 
But a worker will be classed as a “learner” 
only if he is going to be employed in a job 
which actually requires a learning period 
in order to gain the necessary skill. In view 
of this policy, the Administrator says: “I can 
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scarcely believe my eyes when I look at the 
applications for learner certificates sent in 
by some firms.” One firm told him it takes 
400 hours to “learn” how to shovel snow. 
Another tried to convince him that it takes six 
months to “learn” how to carry empty boxes. 


Overtime pay.—The new statutory over- 
time pay guides offered by the FLSA 
amendments are going to “further harmony 
between management and labor,” the Admin- 
istrator believes. His opinion is substan- 
tiated by. this illustration: “Say your 
employer has agreed to pay you double time 
for Sunday. If the law required him to in- 
clude this premium pay in figuring out your 
statutory overtime pay in weeks when you 
work more than 40 hours, your employer 
might very well hesitate to continue paying 
extra for Sunday work. But the amendments 
encourage him to continue this double time. 
How? By providing that payments of time 
and one-half or more for hours worked on 
Sundays—or Saturdays or holidays—or on 
the sixth or seventh day of whatever your 
workweek is—may be excluded from the 
regular rate and credited toward overtirne due 
when hours are worked beyond 40 a week.” 


Guaranteed annual employment. — The 
FLSA has always contained a partial over- 
time pay exemption for employees who are 
guaranteed annual employment; the recent 
amendments liberalize some of the former 
employable-hours requirements which were 
somewhat rigid. Some of the Administrator’s 
remarks are focused on this exemption: “In- 
dustrial experience shows us that workers 
need more than increases in wages to solve 
their economic problems. Men and women 
are thinking in terms of security—pensions 
when they are too old to work any longer; 
steady, year-round employment now. Of 
course, the Wage and Hour Law doesn’t 
touch on everything that can contribute to 
worker security, but I do want you to con- 
sider its provisions dealing with guaranteed 
annual employment. ... In exchange for 
management’s guaranty of employment on 
an annual basis, labor agrees to a partial 
relaxation of the requirement that time and 
one-half be paid for hours after 40 in every 
workweek. . .. It is a field which organized 
labor might do well to explore. You can 
feel confident that employee rights will be 
safeguarded, for these agreements can be 
negotiated for workers only by your own 
representatives chosen for collective bar- 
gaining.” 


Collection of wages.—Quite often a worker 
asks the Wage-Hour Division: “How can 
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I get my seventy-five cents an hour?” or 
“What can I do about it if my boss doesn’t 
pay me overtime?” Two judicial avenues 
are open to the employee: He can sue in his 
own behalf or he can request the Secretary 
of Labor to sue for him. The Administrator 
comments on the effect of this authority 
newly granted to the Secretary by the amenda- 
tory legislation: “I do not believe that the 
new authority of the Secretary will give rise 
to a flood of back-wage suits. By and large, 
employers have agreed to make restitution 
when it is pointed out that they owe their 
employees back pay. During the 11 years 
between 1938 [the year the FLSA was en- 
acted] and the new amendments, about $120 
million in back wages was agreed to be paid 
to well over 3 million employees as a result 
of the Division’s efforts.” 


The economic import of the FLSA is the 
backbone of the Administrator’s concluding 
statement: “Today, our nation as a whole 
realizes more than ever that a healthy, sound 
economy is basic to a vigorous democracy. 
The Fair Labor Standards Amendments, by 
increasing the minimum wage and further 
defining the rights and responsibilities of 
employers and employees under the Wage 
and Hour Law, do their share toward fur- 
thering that Act’s contributions to our well- 
being.” 


Shipping and Baking in Puerto Rico 


Minimum wages in the shipping and bakery 
industries in Puerto Rico were raised on 
July 24. In the shipping industry, a seventy- 
five-cent hourly rate replaces the former 
forty-cent minimum; in the bakery industry, 
a thirty-five-cent minimum is now required, in 
contrast to the former twenty-cent rate. 


Administrator McComb announces that 
he will adopt an industry committee’s wage- 
rate recommendations for other industries 
as follows: pearl buttons and buckles—forty- 
six cents; other buttons and buckles—forty 
cents; rosaries, necklaces and native jewelry 
—thirty cents; metal and plastic jewelry— 
forty-five cents; vegetable, fruit and nut 
packing—thirty cents. 


To what extent wages should be raised 
in five other Puerto Rican industries is the 
subject of hearings begun in San Juan, 
Puerto Rico, on July 18. The industries un- 
der consideration are: hooked rug, leather, 
handicraft products, men’s and boys’ cloth- 
ing, needlework and fabricated textile prod- 
ucts—W-H Releases PR-260 and PR-262, 
June 19 and 21, 1950. 
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“He Who Knows and Knows That He 
Knows ..." 


Employers don’t know how much they 
know until they are told in legal proceed- 
ings. The employment of boys under six- 
teen years of age and girls under eighteen is 
prohibited on government contract work 
coming within the scope of the Walsh-Healey 
Act. Even though an employer has no actual 
knowledge that a child is under age, he may 
be violating this statutory interdiction! In ad- 
ministrative proceedings, constructive knowl- 
edge is imputed to him—knowledge that 
may be gained from facts, such as youthful 
appearance, which would cause a careful 
contractor to suspect that the child is too 
young.—Matter of Casey Jones, Inc. (PC-i04, 
1946). 

Two federal district courts are at odds 
on this point. One in Georgia sides with 
the administrative interpretation when it says 
that an employer knows a child is under age 
if he has “reason” to know; that he need not 
“actually” know.—U. S. v. Overstreet, d.b.a. 
Wadley Veneer & Basket Company, 18 Lanor 
Cases { 65,844 (DC Ga., 1950). 

A Texas federal court disagrees with this 
strict view. It feels that an employer does 
not run counter to the law’s child-labor re- 
strictions until he “intentionally” or “with 
actual knowledge” hires children who are 
in the forbidden age groups.—U. S. v. Love- 
knit Manufacttiring Company, Inc., 18 LABOR 
CasEs f 65,841 (DC Tex., 1950). 


How is a government contractor to be 
sure that he has no “constructive” knowl- 
edge that a person seeking employment is 
not of legal age? Standing behind the ap- 
plicant in a movie line may be of some help, 
as evidenced by this abstract from a Walsh- 
Healey administrative proceeding: “During 
the time she [the employee] worked for the 
respondent [the employer] she was regu- 
larly admitted to the movies for the usual 
reduced admission charge paid by children 
Clearly her youthful appearance was such 
that it could not be ignored by the respon- 
dent when she was employed.”—Matter of 
Reynolds Corporation (PC-383, 1950). 


Age Certificates 
Bar Child-Labor Violations 


Age certificates completely protect em- 
ployers against violations of the federal wage- 
hour law’s child-labor restrictions; the stat- 
ute expressly says that no “oppressive” child 
labor exists in the face of the certificates. 
What type of age certificates will do this 


881 






























































trick? Those which comply with regula- 
tions of the Secretary of Labor. State cer- 
tificates meet with his approval, except where 
four states are concerned—lIdaho, Missis- 
sippi, South Carolina and Texas. In these 
four states, federal certificates of age must 
be procured. The Secretary’s official classi- 
fication of acceptable and nonacceptable state 
age certificates is effective until June 30, 
1951.—Acceptance of State Certificates Regu- 
lation No. 31, 15 F. R. 4220. 
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Salary, Loans and Unpaid Overtime 


A government contractor, because of his 
failure to pay an employee the overtime 
wages commanded by the Walsh-Healey 
Act, finds himself on the defensive in an 
administrative proceeding by the govern- 
ment to recover liquidated damages for breach 
of the contract. The unpaid overtime com- 
pensation amounts to $127.45. The employer 
claims that $210.75 is owing on a loan ad- 
vanced to the employee and seeks to offset 
this amount against the overtime pay lia- 
bility. 

Offset is not allowed in this particular 
case because the employer’s underpayment 
of wages is not for the purpose of cutting 
down the employee’s indebtedness on the 
loan; it is an outright failure to abide by 
the law’s wage directives. If the difference 
between the wages earned and the wages 
actually paid had been withheld by the em- 
ployer as a credit against the employee’s 
indebtedness, then the Administrator would 
probably have made allowance for the amount 
outstanding on the loan. 


Since “the adjudication of indebtedness 
arising out of such an unrelated transaction 
is not properly within the scope of this pro- 
ceeding,” the employer will have to look to 
other means for recovery of the money owed 
by this worker.—Matter of Dubbin, d.b.a. 
National Manufacturing Company (PC-350, 
1950). 


Worker “On Call’”’ 
During Lunch Period 


A worker who is “on call” during his lunch 
period must be paid for that time, even 
though he is not called upon to do any work. 
When on call, he has to be ready to abide 
by his employer’s orders at a moment’s no- 
tice; his time is not his own. In awarding 
pay to an employee for on-call lunch time, 
a court says: “He was on call at all times 
and time thus spent was compensable under 
the Fair Labor Standards Act.” 





Employees who are paid for eight hours 
when working seven and one-half hours on 
the second, or swing, shift and those who 
are paid the same amount for working seven 
hours on the third, or graveyard, shift must 
be paid for one-half hour additional if re- 
quired to work through their lunch periods 
of one-half hour. The half-hour premium 
paid per day for the swing shift and the 
one-hour premium paid for the graveyard 
shift do not cover time worked during lunch 
periods. Such premiums are not for time 
in which the employees do not work; they 
are shift differentials—higher rates for work- 
ing undesirable shifts —Biggs v. Joshua Hendy 
Corporation, 18 LaBor Cases { 65,876 (CA-9, 
1950). 


““Gross"’ Violation Prerequisite 
of Wage-Hour Injunction 


Employers are not opening themselves up 
to injunctive restraint every time they violate 
the Fair Labor Standards Act. Injunc- 
tions against future violations of this wage- 
hour law should be predicated only on “gross” 
violations, says a federal court: “.. . the 
court should not exercise its extraordinary 
power and enter these orders of injunction 
unless the case... is one in which it believes 
that there has been a gross violation—a de- 
liberate violation . . . and that there-is a 
likelihood of further violations.” 


The violation in this case concerns the 
keeping of time worked by employees, but 
there is no “gross” underpayment of wages. 
The faulty practice was caused by changing 
from a piece-rate to an hourly basis of em- 
ployment. 

By this observation, the court shows that 
it is conversant with problems, other than 
legal ones, which confront employers: “. .. 
it is a complete departure from the whole 
spirit of this Government and the whole 
idea of preserving business to place that 
business under a quasi criminal restraint and 
hold it accountable, not to the Government, 
but to the Court. Industrialists . . . have 
their problems and sometimes those prob- 
lems are manifold. For them to have to 
carry on their business under the eye of the 
Court—the judge—for fear that seme mis- 
step might place them in a position to pay 
a heavy fine or for somebody to be punished 
by being imprisoned is a pretty big burden.” 

Although this employer escapes future 
FLSA injunctive restraint, the court points 
out that he is “still under the law and still 
subject to inspection..—McComb v. Bond 
Brothers, Inc., 18 Lapor CAseEs § 65,850 (DC 
Ky., 1950). 
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Overtime of Employees 
Working on Both Government 
and Nongovernment Contracts 


Contractors who do work for both the 
government and other customers will find 
themselves saddled with some unexpected 
overtime-pay costs if they fail to segregate 
their employees’ working time. Under admin- 
istrative regulations issued pursuant to the 
Walsh-Healey Act (the statute covering 
government contract work), nonsegregation 
raises aPresumption that the employees spend 
ali their time on the government contract, 
meaning that they will have to be paid over- 
time for all hours worked in excess of eight 
daily or forty weekly. 

This presumption can be overcome by 
affirmative proof to the contrary, but where 
no records are kept, it is not easy to prove 
the number of hours employees have worked 
on various jobs. In an administrative pro- 
ceeding against a government contractor for 
failure to pay overtime to employees en- 
gaged on projects involving both govern- 
ment and nongovernment work, testimony 
by the employees that they worked part 
time on noncontract work was no help to 
the contractor—he had to pay overtime on 
the basis of the total hours worked by them. 
The employees were unable to establish defi- 
nitely the amount of time they devoted to 
each of the two types of work. 

Secretary of Labor Tobin, in reviewing 
the proceeding, finds the presumption apropos : 
“Effective administration of the [Walsh- 
Healey] Act requires that such a presump- 
tion be operative in precisely such a case as 
the instant one.”—Matter of Paisner, d.b.a 


Westchester Hats (PC-304, 1950). 


Assessment of overtime pay on the basis 
of this presumption can be viewed in the 
nature of a retribution for failing to keep 
the records prescribed by the Walsh-Healey 
Act. A government contractor’s records should 
show the period of time each employee works 
on government projects. If he keeps the 
required records, he clearly shows the time 
so spent by his employees and can adequately 
satisfy the Walsh-Healey wage commands 
without adding unnecessarily to his payroll 
costs. 


Contract v. Custom 
to Pay for Portal Activities 


In a wage suit, employees seek recovery 
of wages for time spent in reaching and 


leaving work “in order to change into 
and from the clothing required by the de- 
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fendant [employer] to be worn at their 


work, and to prepare their work and ma- 
chinery for actual operation, to obtain and 
turn in brass, tools, equipment, guns, ammu- 


‘nition and other materials and equipment 


incidental to their employment... . 


The activities outlined come under the 
general heading of “portal activities.” The 
Portal Act relieves employers of wage obli- 
gations in this respect, provided pay is not 
called for by a contract or by a custom not 
inconsistent with a contract. The employees 
in this case let loose with both barrels—they 
contend that both a custom and a contract 
entitle them to portal pay. But neither shot 
finds its mark, 

The custom argument fails because the 
custom is inconsistent with the express pro- 
visions of a government contract made known 
to the employees through a “service manual.” 
The contract definitely provides no pay for 
portal activities because it defines “hours 
worked” as “actual working time.”—Bumpus, 
et al. v. Remington Arms Company, Inc., 18 
Lapor CAses 9 65,873 (CA-8, 1950). 


The types of contracts in which portal pay 
must be specified in order to justify recov- 
ery of wages are described in the Portal 
Act as those “between such employee, his 
agent, or collective-bargaining representa- 
tive and his employer.” It is questionable 
whether a contract between the government 
and the employer—the type of contract in- 
volved in this case—complies with this de- 
scription. The court, feeling no need to 
consider the point in this case, leaves the 
question still an open one. 


Bank Executive 
is Not Executive in Name Only 


A banker is not an executive under the 
federal wage-hour law unless he makes at 
least fifty-five dollars a week and performs 
managerial duties, such as being in charge 
of a bank, a bank department or a branch. 
Employees of building and loan associations, 
banks and credit companies who make less 
than fifty-five dollars a week must be paid 
the seventy-five cent minimum wage and 
time and one half after forty hours. So 
counsels Arthur J. White, Regional Director, 
in a recent speech before the Council of In- 
sured Savings Associations of New York 
State. 

Mr. White explained to the council that 
some banks ha¥e an erroneous impression 
that they are providing a strictly local serv- 
ice, thereby freeing them from the FLSA’s 
federal requirements. Banks are a part of 
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interstate commerce because they transmit 
drafts, travelers’ checks and securities and 
make extensive use of the instruments of 
interstate commerce, including the telephone, 
telegraph and mails. 


How Many Overtime Hours 
Has the Employee Worked? 


Even though an employer and his em- 
ployee may agree that the Fair Labor Stand- 
ards Act requires overtime pay for hours 
worked in excess of forty weekly, they may 
not agree on the number of overtime hours 
that are actually worked. If the controversy 
reaches the lawsuit stage, the number of 
hours will have to be proved somehow. 

An employee suing for overtime wages 
has the burden of proving the number of 
hours for which he believes he has not been 
paid. He may do this in several ways: by 
testimony of fellow workers, by his own 
private time records or by subpoenaing his 
employer’s records, The employee will be 
up against it if he has no fellow workers, 


if he has kept no private time records and 
if his employer has failed to keep records 
as required by the FLSA. Nevertheless, he 
must take his “hours worked” out of the 
realm of conjecture or he is going to lose his 
claim, as this case demonstrates: 

“There may have been some occasions 
when the plaintiff did work [overtime] .... 
But the number of such occasions and the 
hours labored are speculative. While he 
is not required to produce a time card or 
schedule of the exact hours worked by him 
for each week and is not to be prejudiced 
by his employer’s failure to do so, the plain- 
tiff still has the burden of proof as to the 
number of overtime hours worked each week, 
and must produce enough evidence to per- 
mit a definite finding without guess or con- 
jecture, that he worked some particular 
number of hours overtime.” 

Having failed to prove the number of 
overtime hours worked, this employee is 
denied recovery of overtime pay.—Russo v. 
Neptune Oil Company, Inc., 18 LaBor Cases 
§ 65,836 (DC Mass., 1950). 








PLANS FOR CIVIL DEFENSE 


Paul J. Larsen, Director of the Civilian Mobilization Office of the National Security 
Resources Board, discussed the purposes and problems of civil defense in an address at 
the Aviation Industry Dinner in Beverly Hills, California, on July 14. 

“In discussing our Civil Defense program,” said Mr. Larsen, “it is most important 
that we understand that planning for Civil Defense is not planning for war—but against 


war. 


They are.. 
they cannot stand separately.” 


. personal safety and national security. 


“As Americans, we can never forget that there are two reasons for Civil Defense. 


30th of those elements are vital, but 


Mr. Larsen stressed the importance of mutual aid and unselfishness in a civil defense 


program, saying that “a properly organized ... 
casualties as much as fifty percent in the event of an atomic attack on a city. 


program can be counted on to reduce 
But such 


a program cannot be effective in time of disaster without the immediate support of each 


able-bodied civilian in the area.” 


He also outlined a system which serves as a pattern for civil defense programs: 

“1. THE INDIVIDUAL, calm and well-trained as possible does everything within 
his power to help himself and those around him. 

“2. THE FAMILY, seeking self-preservation, operates as a unit in handling its own 


problems as far as it honestly can. 


“3. THE COMMUNITY, well-organized and equipped in advance, puts its Civil 
Defense organization to work instantly to meet the crisis. 


“4. NEARBY CITIES come to the community’s assistance with mutual aid and 


mobile reserves, when they are needed. 


“5. THE STATE stands ready to furnish its organized assistance if the situation gets 


beyond local control. 


“6. THE FEDERAL GOVERNMENT has its resources in readiness to answer the 
state’s call for large scale help ONLY after all other local civilian facilities are used to 


their utmost.” 
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The Super-Board 


“It is now clear that the military power 
of these communists is organized, very great, 
and growing rapidly; and therefore, if this 
nation is to survive, it must increase promptly 
its own military stature as well as that of 
its allies.’ This was the summing-up of 
the statement before the Senate Banking 
and Currency Committee by W. Stuart 
Symington, Chairman of the National Se- 
curity Resources Board, in which he urged 
the passage of the President’s new legisla- 
tion. 

Mr. Symington pointed out that in the 
last war, because the first steps were taken 
on a relatively piecemeal basis, it finally 
was necessary to set up many new agencies, 
transferring functions from existing depart- 
ments in order to deal with such problems 
‘as ironing out of jurisdictional disputes; 
and also because some departments were 
just not equipped to carry out the functions 
in question. 

After outlining the proposed legislation, 
the Defense Production Act of 1950 (see 
“Labor Law in the Making,” page 839), 
to implement the recommendations made 
by the President in his recent message to 
Congress, he warned that prices and em- 
ployment are now high and rising. Many 
billions of dollars must be added to the 
economy, and the controls provided by 
the bill are essential to reduce inflationary 
pressures. He said, “In this connection, 
prices of 28 basic commodities have risen 
10% since the invasion of South Korea.” 


The President had said he wanted to 
achieve maximum production mobilization 
without “undue strains and dislocations 
upon wages, prices, and production or dis- 
tribution of materials for civilian use,” to 
accomplish this by putting in only those 
minimum controls necessary, and to take 
these steps with maximum efficiency and 
economy. 

Mr. Symington added that it is the 
President’s wish now that present govern- 
ment departments gear themselves to assume 
the responsibility required of them. In the 


The Economy 


interest of economy and efficiency, it is 
his desire that a minimum number of new 
departments and agencies be set up, rather 
that the functions assigned by Congress to 
the present departments be carried out by 
those departments—not only their normal 
functions, but also these emergency func- 
tions. 

“Much work,” said the chairman of the 
super-board, “must now be done promptly 
in such fields as contract allocation, analysis 
of manpower, training, etc., in order that 
any steps planned can be implemented as 
quickly and as efficiently as possible. Man- 
power shortage in this emergency will be 
more pressing than ever before. There will 
be military demands on the men and women 
working in the factories, on the farms, and 
in such fields as transportation. Also, how- 
ever, there is a great new additional man- 
power requirement which for the first time 
has become very real and practical to the 
security of the United States in this air- 
atomic age—civil defense.” 


What Is the NSRB? 


The NSRB was established to advise 
the President concerning the coordination 
of military, industrial and civilian mobiliza- 
tion. As a Presidential staff agency, it 
draws on the collective efforts of all de- 
partments and agencies of the Executive 
Branch and provides the President with 
advice and information to assist him in 
stimulating and coordinating policies, plans 
and programs in the area of national se- 
curity resources. The NSRB is not pre- 
paring itself to run a wartime economy, 
but is a planning and advisory agency. 

The NSRB is concerned with two major 
jobs. The first is that of mobilization 
planning. This involves the identification 
of problems expected to arise should the 
nation be forced to move from a peace- 
time to a wartime situation, and the de- 
velopment of measures to resolve those 
problems. It involves development of all 
measures for mobilizing effectively the 
nation’s human, natural, productive and 
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Unity talks between the CIO and 
the AFL were scheduled for July 25, 
with meetings to be held in Washing- 
ton, D. C., at the Hotel Statler. 


Representing the AFL will be: Wil- 
liam Green, president of the AFL; 
Charles MacGowen, of the Brother- 
hood of Boilermakers; Daniel Tobin, 
president of the Brotherhood of Team- 
sters; and Daniel Tracey, of the Brother- 
hood of Electrical Workers. Speaking 
for the CIO will be: president Philip 
Murray, secretary-treasurer James B. 
Carey, vice president Allan S. Hay- 
wood; L. S. Buckmaster, president of 
the United Rubber Workers; Joseph 
Curren, president of the National Mari- 
time Union; Walter Ruether, president 
of the United Auto Workers; Emil 
Rieve, president of the Textile Work- 
ers Union; and Frank Rosenblum, sec- 
retary-treasurer of the Amalgamated 
Clothing Workers. 


C1IO.—United Brewery Workers, Bos- 
ton, September 11-16; IUE, Milwaukee, 
September 11-15; Rubber Workers, 
Cincinnati, September 18; Gas, Coke 
and Chemical Workers, Cleveland, Sep- 
tember 21-23; United Paperworkers, 
Chicago, October 2-6; Georgia State 
IUC, Atlanta, October 6-8. 


AFL.—Brotherhood of Railway Car- 
men of America, Kansas City, Missouri, 
September —; National Association of 
Letter Carriers, Seattle, September 4; 
United Brotherhood of Carpenters and 
Joiners, Cincinnati, September 5; Inter- 
national, Association of Fire Fighters, 
Milwaukee, September 5; Brotherhood 





WHERE LABOR MEN WILL MEET 


of Sleeping Car Porters, New York, 
September 10; New Hampshire Siate 
Federation of Labor, Lebanon, New 
Hampshire, September —; Trades and 
Labor Congress of Canada, Montreal, 
September 11; Mississippi State Fed- 
eration of Labor, Biloxi, September 11; 
Metal Trades Department, Houston, 
September 11; Nebraska State Federa- 
tion of Labor, Omaha, September 11; 
International Union of Chemical Work- 
ers, Cincinnati, September 11; Indiana 
State Federation of Labor, Indianapolis, 
September 12; Arizona State Federa- 
tion of Labor, Douglas, Arizona, Sep- 
tember 14; Minnesota State Federation 
of Labor, St. Paul, September 18; Cén- 
necticut State Federation of Labor, un- 
decided as to location, September 19; 
Brotherhood of Railroad Trainmen, 
Miami Beach, September 20; Kentucky 
State Federation of Labor, Covington, 
Kentucky, September 25; Air Line 
Pilots Association, Chicago, October 
or November; New Jersey State Fed- 
eration of Labor, Atlantic City, October 
4; New Mexico State Federation of 
Labor, Carlsbad, New Mexico, October 
6; California State Federation of Labor, 
Santa Barbara, California, October 9; 
Illinois State Federation of Labor, Peoria, 
Illinois, October 9; Rhode Island State 
Federation of Labor, Providence, Rhode 
Island, October 14; International Brother- 
hood of Electrica! Workers, Miami, 
Florida, October 16; International As- 
sociation of Sheet Metal Workers, 
Chicago, October 23; Alaska State 
Federation of Labor, Ketchikan, Alaska, 
October 23. 








financial resources to meet possible war- 
time needs. Although it is recognized that 
mistakes and delays are not wholly avoidable 
in a high-pressure, emergency period such 
as war produces, the NSRB’s advance 
planning is calculated to reduce these ob- 
structive factors to a minimum—a minimum 
that might make the difference between 
winning or losing a war. 


The second major job of NSRB con- 
cerns current policies and programs through 
which the nation may achieve an adequate 
state of readiness against the eventuality 


of a future war. These policies and pro- 
grams relate to such matters as the stock- 


piling of strategic and critical materials, the 
training of skilled manpower, and the wide 
range of measures being undertaken cur- 
rently to keep industry and the Armed 
Forces continuously prepared for possible 
emergencies. This readiness planning job is 
designed to assure current actions without 
which the nation’s resources might be inade- 
quate to meet the 1equirements of war. 


Mobilization Planning for War.—The 
job of mobilization planning for war is being 
approached by NSRB from several angles. 
It is being approached with a view to 
the development of policies, programs and 
methods for meeting wartime deficits in 
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specific resources such as materials, man- 
power and transportation, and the develop- 
ment of wartime measures for relating 
requirements to resources; for program de- 
terminations in terms of allocations, limita- 
tion, substitutions, etc.; and for essential 
wartime economic controls such as price, 
rationing and distribution controls which 
cut across the entire national economy and 
its productive resources in wartime. 


Mobilization planning for war also in- 
volves various areas not directly related to 
the mobilization of the nation’s productive 
resources. For example, in the broad area 
of civilian mobilization NSRB is developing 
plans to cope with wartime needs for hous- 
ing and community facilities, health re- 
sources, censorship and war information, 
and civil defense. 

Mobilization planning for war is being 
approached by NSRB through the analysis 
of basic problems and issues rather than 
through the mere drafting of “blueprints.” 
The blueprint approach gives primary em- 
phasis to the preparation of detailed opera- 
tional plans, including drafts of organization 
charts, executive orders, regulations, instruc- 
tions, and other administrative documents 
for directing the nation’s wartime activi- 
ties. The NSRB approach seeks, through 
analytical techniques, to identify problems, 
to separate their components and to de- 
velop alternative solutions which can be 
applied to circumstances as they exist when 
future decisions are needed. 


This problem approach to mobilization 
planning does not imply that drafts of 
orders, regulations and organization charts 
do not flow from the planning process. 
The analyses developed, for example, in- 
clude revised drafts of regulations used in 
the past war; but these are placed within 
the framework of an analysis of the con- 
ditions under which they emerged, the 
difficulties encountered, and the problems 
that may be encountered in a future war 
or transition to war. NSRB recognizes 
that “a mobilization plan” comprised almost 
solely of administrative directives and charts 
would be of limited value in an actual 
war situation. On the other hand, “prob- 
lem-analysis’ documents” will facilitate and 
guide intelligent action and will expedite 
the drafting of regulations and directives 
to meet realistic situations. 


At the same time, planning for war does 
not require that all wartime decisions or 
determinations be made in advance. With 
respect to controversial areas, at least, the 
approach is rather to identify the critical 
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problems, to suggest alternative solutions, 
and to indicate the merits and limitations 
of each alternative. Pushing for specific 
decisions in advance of need unnecessarily 
engenders controversy and may lead to un- 
desirable compromise in the planning product. 


Priority of Planning.—The development 
of a well-rounded and balanced program 
of mobilization planning requires determi- 
nation of the priority of planning in terms 
of the relative urgency and importance of 
the work involved. Priority is now being 
given by NSRB to the study of new prob- 
lems which may arise in a future war for 
which there is no background of experience. 
Next in terms of priority, is planning that 
involves the unsolved problems of the last 
war. Here, special attention is being given 
to methods for industrial reporting and to 
methods for the control of materials and 
manpower, since in these areas the methods 
of World War II were inadequate. In the 
over-all picture, NSRB believes that a lower 
priority emphasis can be given to problems 
that were well handled in past emergencies 
and so are less likely to present serious 
problems in future emergencies. 


Planning Transitional Steps for War 
Mobilization—NSRB mobilization planning 
takes into account the fact that transition 
from a peacetime to a wartime economy 
cannot be accomplished overnight. It will 
be necessary to move through a series of 
transitional steps, regardless of preparedness 
levels and regardless of the probability that, 
in. event of another war, the nation will 
have to move more quickly toward all-out 
mobilization than has been necessary in 
the past. 


Plans for another emergency must, there- 
fore, include a predictable sequence of steps 
which take account of anticipated readiness 
levels, variations in speed of mobilization, 
and variations in the problems that may 
be encountered. Were full-scale priority and 
allocation measures to be introduced before 
actually needed, paralysis in certain segments 
of the economy might result. The de- 
velopment of plans for reaching total 
mobilization is thus as important as the 
development of the plans for operating a 
totally mobilized economy. 


Planning Peacetime Readiness Measures. 
—The second responsibility of NSRB con- 
cerns the planning of peacetime resources 


readiness measures. These measures con- 
stitute current actions necessary to meet 
anticipated critical wartime deficits in key 
resources and industries in which action 
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cannot be delayed until an emergency ex- 
ists or fighting begins. 

Because almost all current national policy 
questions have security implications, NSRB 
believes that as an advisory agency it can 
be fully effective only by avoiding involve- 
ment in those current questions of which 
the security aspects are of minor importance 
to security resources planning. With a view 
to carrying out its basic mission, NSRB 
selects those current questions whose signifi- 
cance warrants study and the preparation 
of advice to the President. It thus avoids 
any tendency to follow a “hit-or-miss” ap- 
proach and prevents the dissipation of staff 
time and energy on secondary issues. 


NSRB Organization for Mobilization 
Planning.—A large portion of the mobiliza- 
tion planning program is being carried out 
by appropriate departments and agencies of 
the government with NSRB guidance and 
coordination. Mobilization planning, how- 
ever, is not just an NSRB job “farmed 
out” to other agencies. It is their job, in 
which NSRB plays the role of coordinator 
so that planning projects worked out in 
collaboration with participating agencies can 
be carried forward in the interest of national 
security objectives. It is a responsibility 
which the agencies have been called upon 
by the Congress and the President to share 
—with NSRB being the focal point for 
guidance and coordination. 


Coordination of planning within each 
major planning area (i. e., production, ma- 
terials, manpower, transportation, etc.,) is 
the responsibility of the various NSRB 
planning offices. Over-all coordination of 
the planning program is carried out by the 
Chairman through the Executive Assistant. 


Major Programs and Accomplishments. 
—Active planning by the NSRB. staff 
offices is going forward in all major mobili- 
zation planning areas—wartime controls, 
production, materials, manpower, energy and 
utilities, transportation, economic manage- 
ment, foreign economics and civilian mobili- 
zation—with encouraging results. 


Testing the Feasibility Requirements.— 
Assumptions to guide planning have been 
developed and the feasibility of estimated 
requirements of seiected military items in 
terms of our resources available to meet 
them has been tested. Where probable de- 
ficits have been indicated, measures to over- 
come them have been recommended. In 
a few instances, where no foreseeable means 
of overcoming probable deficits is apparent, 
the Department of Defense is utilizing 


NSRB’s advice as a basis for revising its 
strategic plans. 

Among the major fields in which feasi- 
bility tests already have been made are: 
steel, copper, aluminum, petroleum, mer- 
chant shipbuilding, construction, and 240 
selected key items of military equipment. 
The feasibility of estimated requirements for 
other commodities is being tested on 
a priority basis, and ultimately the capacity 
of the national economy to meet possible 
wartime requirements both for military and 
civilian war-supporting purposes can be de- 
termined. Through this process over-all 
programs can be properly balanced and 
adjusted on a continuing basis. 


Planning Wartime Controls.—One of the 
outstanding accomplishments of the NSRB 
staff to date has been the drafting of an 
emergency powers act which would be availa- 
ble for immediate consideration and action 
by the Congress in the event of war or 
threat of war. The basic policy and scope 
in this legislative plan may be indicated 
briefly. 


Policy Objectives.—Recognizing that the 
destructive force of modern warfare will 
not allow for delay or half measures in 
mobilization, the purpose of the proposed 
legislation is to provide for action requisite 
to a total mobilization of effort, of persons 
and of property for war. The act would 
state as the intent of the Congress that 
the powers granted shall be broadly con- 
strued to effectuate their purpose, but with 
all possible regard to the ultimate preserva- 
tion of our form of Government, our per- 
sonal liberties and our way of life. When 
feasible and consistent with the primary 
objective of efficient mvbilization of the 
nation’s resources in time of war or emer- 
gency, the Executive, in exercising the powers 
granted, would be required to give due 
consideration to: 


1. The maximum utilization of the pro- 
ductive potential of industry through con- 
version of plants, the spreading of war 
orders among qualified production facilities, 
both large and small, and the extensive 
development of subcontracting practices. 

2. Maximum utilization of available ma- 
terials for essential production through con- 
servation, substitution, and the elimination 
of hoarding and manipulation. 

3. The prevention of excessive profits and 
speculation in essential materials. 

4. The maintenance of labor standards 
and the rights of workers to seek peaceful 
settlement of their grievances without in- 
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terruption to production on essential orders 
or interference with the efficient utiliza- 
tion of the nation’s manpower. 

5. The maintenance of a sound civilian 
economy and the equitable distribution of 
essential civilian goods. 


Scope of Basic Controls.—The scope of 
basic controls covered in the draft emergency 
powers act is indicated by the list of 
titles: 

Title I—Coordination of Executive Agen- 
cies and Functions 

Title II.—Employment 
pensation 

Title I1].—Emergency Contracting Au- 
thority 

Title IV.—Creation and Powers of Gov- 
ernment Corporations 

Title V.—Defense Facilities 

Title VI.—Production Loan Guarantees 

Title VII.—Acquisition and Disposition 
of Real Property 

Title VIII.—Priorities and Allocations 

Title IX.—Plant Seizure 

Title X.—Exemption from Antitrust Laws 

Title XI.—Authority to Requisition 

Title XII.—Import and Export Controls 

Title XIII.—Censorship of Communica- 
tions 

Title XIV.—Price and Wage Stabilization 

Title X V.—Excess Profits Tax 

Title X VI.—Renegotiation of Contracts 

Title XVII.—Special Amortization of 
Emergency Facilities 

Title X VIII.—Employment Controls 

Title XIX.—Settlement of Labor Disputes. 

Title XX.—Genera] Provisions 


without Com- 


Production Planning.—Jn the vital area 
of production planning, the NSRB is de- 
veloping a series of broad programs to 
assure the effective use of the nation’s 
industrial resources to meet military and 
civilian needs for end products in time of 
war. Special attention is being given to 
the problems of production with respect 
to such major product groups as: produc- 
tion equipment; aircraft; airframes and 
aircraft components; construction and _ build- 
ing materials; motor vehicles and automo- 
tive equipment; transportation equipment; 
containers and packaging; consumer goods; 
service equipment; shipbuilding; food; sci- 
entific and technical equipment; construc- 
tion and mining equipment; textiles and 
fibers; skins, hides, leather and leather prod- 
ucts; general components; engines and tur- 
bines; industrial and electrical equipment; 
communications and electronics; and agri- 
cultural machinery and implements. Plan- 
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ning is also going forward in the broad 
problems of small business, conservation, 
scheduling and distribution controls, and pro- 
curement and facilities as they relate to 
industrial production generally. 

Joint planning by the NSRB and the 
Munitions Board has resulted in the draft- 
ing of procedures and guides to be used in 
case of emergency in the allocation of pro- 
ductive capacity, including the allocation 
of facilities for the production of com- 
ponents between military and_ civilian 
requirements. Joint planning has also re- 
sulted in the placement with producers, 
more than a year ago, of “phantom orders” 
for the manufacture of a list of 100,000 
machine tools. Similar orders have been 
developed for cutting tools, and studies of 
orders for the allocation of capacity for 
producing heavy presses are in process. 
Over-all priority, conservation and limita- 
tion orders are being developed, together 
with specific controls for critical items 
such as electronic equipment. 


Materials and Stockpiling.—Since all in- 
dustrial production for war is dependent 
upon raw materials, the development of 
adequate supplies of materials from both 
domestic and foreign sources is a vital part 
of the mobilization planning job. In this 
area, NSRB planning is being focused on 
basic commodity groups such as: the non- 
ferrous metals; the light metals; iron, steel 
and metallurgical coke; chemical and agri- 
cultural raw materials; rubber; and forest 
products. As noted above, the feasibility 
of requirements for iron and steel and 
copper and aluminum has been tested. 
Several surveys of important world mineral 
resources have been made. Studies also 
have been completed on our basic resources 
of benzine, ethyl alcohol, drugs and syn- 
thetic fuels, and resources studies on am- 
monia and chlorine-caustic are underway. 
Wartime requirements studies for rubber 
and forest products are also in process. 

With respect to the government’s cur- 
rent program of stockpiling strategic and 
critical materials, NSRB and its staff have 
been especially active. As the President’s 
principal staff advisers in national security 
resources planning, the NSRB is concerned 
with the adequacy of existing stockpile 
policies, the formulation and execution of 
the stockpile program, and the necessary 
coordination and balance between stock- 
piling and other security resources pro- 
grams. In the summer of 1948, the Board 
recommended certain definite steps designed 
to accelerate the acquisition of materials 
for the national stockpile. On the Board’s 
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suggestion, the President at that time 
directed that the responsibilities of the 
various departments and agencies in the 
stockpile program be studied and clarified. 
As a result, in January, 1949, a redefinition 
of responsibilities in the Executive Branch 
for stockpiling was made known to all 
government agencies concerned. The Mu- 
nitions Board then established the Inter- 
departmental Stockpile Committee, on which 
are represented the several federal agencies 
concerned with the stockpile program, and 
on which the NSRB has an observer. In 
this way the Board is kept currently in- 
formed on the development of the stock- 
pile program so that advice for any current 
action that seems needed in the national 
interests can be given without delay. 


Energy and Utilities—To provide energy 
and utilities adequate for the national econ- 
omy in wartime, plans are being developed 
with respect to: petroleum and petroleum 
products; natural and manufactured gas; 
solid fuels; electric power; and water and 
sewage works. 

Since relationships between these energy 
resources are both complementary and com- 
petitive, due consideration in the planning 
process is being given to the possibilities 
of combination, substitution and integration. 


For each major field, planning is ap- 
proached through a similar sequence of 
projects, starting first with appraisal of 
resources and estimation of requirements. 
With the resulting basic data in hand, it 
is possible to determine deficits. Wherever 
such indicated deficits seem to jeopardize 
maintenance of a maximum war production 
effort, study is given to the various meas- 
ures that could be adopted to overcome 
them. Plans to overcome deficits fall into 
two categories: first, plans to conserve, 
curtail or ration use of less essential pur- 
poses; and second, plans to maintain and 
expand essential production. 

Planning with respect to the area as a 
whole is well advanced. National surveys 
of supply and requirements for electric 
power and gas have been published and 
are being kept up-to-date. The petroleum, 
solid fuels and water supply-requirements 
situation has been analyzed and steps are 
being developed to overcome indicated de- 
ficits through current action. 


Manpower.—NSRB planning to assure 
the most effective mobilization and maxi- 
mum utilization of the nation’s manpower 
in the event of war, covers a wide range 
of complex problems: the eppraisal of our 
manpower resources and requirements; the 


procurement, distribution and utilization of 
military personnel; the recruitment of civil- 
ian employees and the stabilization of civilian 
employment; training; labor-management re- 
lations; and wartime employment controls. 


Facilities and methods have been de- 
veloped to deal with the problem of esti- 
mating manpower resources and requirements. 
An initial feasibility test of the manpower 
requirements called for by the strategic 
plans of the Joint Chiefs of Staff has been 
completed. And, as a preparedness meas- 
ure, specific plans have been developed for 
manpower surveys in some 200 industrial 
areas that would likely be-faced with the 
largest increase in labor requirements in the 
event of war. 

The basis for solution of other manpower 
problems has been laid. Preliminary deter- 
mination of occupations which would be 
critical in the event of war has been pre- 
pared; studies of occupational deferment 
policies have been made; and preliminary 
work has been done on World War II 
experience to provide the basis for develop- 
ing alternative measures for preventing and 
overcoming disruptions of the labor market 
in wartime. 


Transportation.—The problems of war- 
time transportation are being attacked with 
a view to development of plans for the 
coordinated operation of our major trans- 
port systems and facilities; domestic transport 
and storage; air transport; sea transport; 
and port utilization. 

Planning in each of those areas includes: 
first, the development of tentative emer- 
gency plans; second, the interrelation of 
the separate plans into an over-all plan; 
third, the integration of the over-all plan 
with NSRB planning in other major re- 
source areas; and finally, the periodic re- 
view and refinement of plans—with re- 
spect to both individual transport facilities 
and the over-all plan—to provide for chang- 
ing conditions and anticipated needs for 
transportation in wartime. 

Basic studies have been or are being 
made to accomplish tentative plans for 
each of the four major types of transport 
facility. In the domestic transport and 
storage field, a report and plan have been 
prepared by a committee headed by the 
wartime director of the Office of Defense 
Transportation, and task groups composed 
of industry and government representatives 
have been preparing reports on transport 
by railroads, streets and highways, inland 
waterways, and pipelines, and of warehouse 
and storage facilities. Similar types of 
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task groups, under the leadership of the 
Chairman of the United States Maritime Com- 
mission, are conducting an over-all sea trans- 
port and ocean shipping survey which 
includes special studies on troopships, dry 
cargo vessels, tankers, and problems of 
manpower, operations and organization in 
wartime. Plans for mobilization of the air 
transport industry are being developed by 
the President’s Air Coordinating Commit- 
tee under NSRB leadership. A _ special 
interdepartmental task group has underway 
a study on port utilization. 


The NSRB is interrelating these separate 
studies and integrating them with other 
NSRB planning as rapidly as the individual 
plans are developed. 


Economic Management.—The planning 
of broad economic controls and stabiliza- 
tion measures are necessary to assure the 
rapid, effective and maximum mobiliza- 
tion of national resources for war, and at 
the same time to assure the maintenance 
of an efficient war-supporting economy. 
Such planning requires the development of 
an over-all integrated control structure into 
which controls for specific commodities or 
industries can be fitted for efficient -war- 
time administration. It requires plans for 
general economic stabilization, including 
price control, government procurement pric- 
ing, rent control, rationing, and wage and 
salary stabilization. It requires the devel- 
opment of fiscal and monetary policies 
and programs regarding taxation, borrow- 
ing, and financial aids to business for war 
purposes. 


The groundwork for planning in the area 
of economic management is being laid by 
a series of background or economic rela- 
tionship studies. These include: the scope 
and operation of economic controls in war- 
time; analysis of the impact of mobiliza- 
tion upon the price structure; the need for 
wage and salary stabilization to achieve 
general price stabilization; the identifica- 
tion and analysis of areas requiring produc- 
tion controls; and economic assumptions 
pertinent to mobilization planning. As in 
all areas of NSRB planning, World War II 
experience is being analyzed and evaluated 
for guidance. 


Other studies under way include: one 
on profit controls applicable to federal 
procurement, in which the Munitions Board 
is cooperating; one on war finance, in 
which the Federal Reserve Board is par- 
ticipating; a study on rationing, which is 
being prepared by a research group at 
Harvard University; and a project on the 
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development of an integrated system of 
production and distribution controls for 
emergency. Goal of the latter project is 
to eliminate conflicts between proposed 
controls for individual industries and thus 
provide for the smooth flow of raw ma- 
terials to manufacturers and end-products 
to consumers, whether military or civilian, 
on the basis of national wartime needs. 


Foreign Activities—The general objec- 
tives of planning in this area are to develop 
plans which could be used in wartime, to 
weaken the economic strength of enemy 
nations, and to coordinate the economic 
activities and resources of the United States 
with those of its allies and cooperating 
neutrals so that a maximum striking power 
could be brought to bear against the enemy. 


NSRB planning to accomplish these ob- 
jectives includes plans and studies with 
respect to: foreign economic controls—in- 
cluding export, import, foreign assets con- 
trols, and preclusive buying; the resources 
potential of foreign nations; foreign re- 
quirements for United States supplies; meth- 
ods of economic warfare; and means of 
achieving interallied coordination and col- 
laboration. 

Background studies covering each of these 
general problem fields have been prepared 
or are in the process by interagency task 
groups. The preliminary plans prepared in 
the field of foreign economic controls-— 
including imports, exports, foreign assets, 
preciusive buying and foreign assistance— 
are being widened and deepened through 
further study. New fields for which plans 
are needed are being explored and developed. 


Civilian Mobilization Planning.—In the 
area of civilian mobilization, NSRB is en- 
gaged in the development of a wide range 
ot closely interrelated plans to meet pos- 
sible wartime needs for housing and com- 
munity facilities; for health facilities and 
services; and for civil defense. 


The recent advent of the Russian atomic 
bomb has brought added stimulus to the 
planning of emergency measures in this 
area so as to minimize possible attack 
upon our civilian population and communi- 
ties, and to minimize and alleviate the 
effects of any attack which might be made. 
Among these are: measures concerned with 
passive defense required by military neces- 
sity, such as camouflage, blackouts and 
radio beam control; measures involving ac- 
tive civilian participation in direct support 
of military operations, such as assistance 
in operating aircraft warning systems; meas- 
ures involving protection before attack, 


891 











such as the dispersion or relocation of 
facilities and the evacuation of children 
and less essential personnel; and those meas- 
ures designed to alleviate and control dam- 
age after attack, such as the provision of 
medical and health services, and facilities 
for decontamination, firefighting, debris re- 
moval and emergency housing. 

This vital planning is viewed by NSRB 
as a job that must be done under civilian 
leadership from the NSRB, but with the 
widest possible participation of federal 
agencies, state and local governments and 
local communities. | Civilian mobilization 
planning is thus regarded as a national 
task which must be shared by all levels of 
government throughout the country. In 
time of war, the responsibility for civilian 
mobilization must be assumed by civilian 
government—not the armed forces, whose 
primary mission is that of repelling attack 
and carrying war to the enemy. These 
basic principles are being followed by the 
NSRB in carrying out its responsibilities 
for leadership in the development of civilian 
mobilization plans. 

The scope of civilian mobilization plan- 
ning is related, directly or indirectly, to 
planning in all of the other broad areas of 
mobilization planning for which the NSRB 
is responsible. The resource studies and 
plans in these other areas (production, 
materials, manpower, transportation, etc.) 
are thus basic to the development of plans 
for the three major aspects of civilian 
mobilization; namely, wartime housing and 
community facilities; wartime medical and 
health services; and civil defense. With 
respect to each of these aspects, the NSRB 
is actively engaged in planning for emer- 
gency. 

Civil defense planning, for example, is 
receiving special attention. Prior to March, 
1949, a large portion of the planning in 
this field was carried out by the Office of 
Civil Defense Planning in the Department 
of Defense. With completion of its report 
on “Civil Defense for National Security,” 
the office was abolished and, in March, 
1949, the President formally assigned re- 
sponsibility for civil defense planning to 
the NSRB. 

Since that time, a comprehensive plan- 
ning program has been laid out and launched 
under NSRB leadership. Important seg- 
ments of the general program have been 
assigned for development to appropriate 
federal agencies. For example, plans for 
wartime disaster relief-are being developed 
by the General Services Administration, 
and air raid warning systems and similar 
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planning is being done by the Department 
of Defense. Policies for establishing work- 
ing relationships between state and local 
government have been developed by the 
NSRB staff and distributed to state and 
territorial officials. A series of “Civil De- 
fense Planning Advisory Bulletins” has 
been launched. The first issue in this 
series, distributed early in December: of 
1949, outlined the general objectives of 
NSRB in civil defense planning; the current 
status of civil defense planning within the 
Federal Government; recommendations for 
the guidance of state and local civil defense 
planning groups; and reqtiested info:ma- 
tion on specific questions relating to civil 
defense planning organization and activity 
in the states. -A summary of the “Medical 
Aspects of Atomic Energy” has been dis- 
tributed to state governors. This study, 
a chapter from a forthgoming handbook 
on atomic energy, points out how casualties 
from atomic attack can be materially re- 
duced through advance preparation. 

Industrial security is also an important 
consideration in civil defense planning. One 
of the major responsibilities of NSRB un- 
der the National Security Act of 1947 con- 
cerns: “the strategic relocation of indus- 
tries, services, government, and economic 
activities, the continuous operation of which 
is essential to the Nation’s security.” 

Recognizing the important role that in- 
dustry must play in this area of mobiliza- 
tion planning, NSRB prepared and, in Sep- 
tember, 1949, distributed on a nation-wide 
basis, a brochure on “National Security 
Factors in Industrial Location.” The pur- 
pose of this document is to alert industrial 
leaders to the strategic significance of 
industrial plant location in the event of 
war, to suggest that industrial leaders think 
of strategic location or relocation of plant 
facilities as an added essential factor in 
any plans for plant expansion; and to im- 
press upon them the urgency of advance 
planning. 


Labor in the Emergency 


AFL President William Green has sub- 
mitted to Chairman W. Stuart Symington 
of the National Security Resources Board 
the names of the men on the labor commit- 
tee that will work with the board to enlist 
cooperation of American workers in any 
future national emergency. The members 
are: 


For the AFL—Mr. Green, Secretary- 
Treasurer George Meany and Vice Presi- 
dent George M. Harrison. For the CIO— 
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Vice Presidents Walter Reuther, Emil Rieve 
and Jacob S. Potofsky. For the UMW— 
President John L. Lewis. For the IAM— 
President Al Hayes. For the railway 
brotherhoods—George E. Leighty, president 
of the Railway Labor Executives Association. 


Housing and the Emergency 


Home building hit an all-time high this 
past half-year, with a total of 687,000 new 
permanent nonfarm dwelling units started. 
The figure is an estimate, and late reports are 
expected to make the total even larger. The 
total this year was fifty-three per cent above 
the 449,000 total of the first half of 1949. 


The 142,000 units started in Juhe topped 
all previous months, but the volume was 
only slightly higher than in May. How- 
ever, the June figure was about fifty per 
cent over June last year. 


Final reports on the first quarter of 1950 
showed a gain of sixty-four per cent above 
the same months of 1949. One-family home 
construction accounted for eighty-one per 
cent of the total volume, against seventy- 
seven per cent last year. 


New housing in urban areas accounted for 
sixty per cent of all new dwelling units 
started, up five per cent over 1949. Publicly- 
owned housing accounted for a smaller pro- 
portion of all new housing this year than 
last, when the March quarters are com- 
pared. Less than 3,000 public units were 
begun during January-March, 1950, com- 
pared with more than 10,000 in the same 
months of 1949, 

The second half of 1950 will probably be 
different. The Federal Housing Adminis- 
tration and the Veterans Administration 
took immediate action on the President’s re- 
quest to restrain government housing credit, 
to reduce the upward pressure on prices and 
to reduce the demand for critical materials 
required for the production of military 
equipment. 

Ajll FHA field offices have been notified 
that construction cost figures for property 
analysis purposes would be frozen as of 
July 1, 1950. There will be a five per cent 
reduction in the ratio of loan to value or 
cost, a reduction from $16,000 to $14,000 of 
the dollar mortgage limit on single-family 
dwellings, and a down payment of ten per 
cent will be required in the case of all Title 
I property improvement loans, applications 
for which are dated or executed on or after 
August 1, 1950. 

VA offices have been told that no cer- 
tificate of commitment in prior approval 
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cases or certificate of guaranty in the case 
of secondary or insured loans would be is- 
sued after July 19, 1950, unless the veteran 
makes a cash down payment of five per cent 
of the purchase price or construction cost. 
No guaranty certificate for automatic loans 
will be issued unless the veteran has paid 
all closing costs in cash. In estimating re- 
production costs as an element of reasonable 
value, costs as of July 1, 1950, will be con- 
trolling in most cases. 


Unemployment Compensation 


Facts—Workers in the Chicago plant of 
an automobile manufacturer were thrown 
out of work when materials ran short due 
to a labor dispute in the Michigan plant of 
the company. There was no labor dispute 
in the Chicago plant. 

Decision—Because there was no labor dis- 
pute in the Chicago plant, and because the 
two plants were too far apart to be con- 
sidered interrelated, the unemployed workers 
received compensation. (CCH UNEmpLovy- 
MENT INSURANCE Reports { 8347.) 


« 
Facts——Aged coal miners voluntarily left 
work because they were no longer physically 
able to do the work. They drew miners’ 
pensions and social security benefits. 
Decision. — Unemployment compensation 
was denied because the claimants failed to 
show such a diligent and independent search 
for work as would make them be considered 
as available for work. (CCH UNEMmpLoy- 
MENT INSURANCE Reports {[ 8343-8345.) 
* 


Facts —A worker was laid off subject to 
recall. He changed his place of residence with- 
out notifying his former employer of his new 
address. He failed to answer a telegram and 
registered letter recalling him to work. 


Decision —Claimant was disqualified from 
receiving benefits. It was his duty to notify his 
old employer of a change of address. (CCH 
UNEMPLOYMENT INSURANCE Reports { 8285). 


7 

Facts—The Michigan Unemployment Com- 
pensation Act requires that a company have 
a certain number of employees in order to 
be subject to the act. If a certain person, 
the claimant for compensation, was employed 
by the company in the case, then that com- 
pany was under the act. The claimant 
worked without pay. 

Decision—The company did not have the 
required number of employees, because a 
person working without remuneration can 
not be considered to be an employee within 
the meaning of the statute. (CCH Unem- 
PLOYMENT INSURANCE Reports { 8286.) 
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shut down. He crooks a finger, and they 
open up again. He winks a cynical eye and 
the normal production of coal is cut 40 per 
cent. . . . Would the mine owners be per- 
mitted to create an artificial scarcity in this 
manner for the purpose of boosting prices? 
Certainly not. If they tried it, Government 
attorneys would slap an antitrust suit on 
their heads quicker than you could say 
Harry Truman. Then are we as a Nation 
to have two kinds of justice—one for the 
union and another for the operators?” (96 
Congressional Record A648.) 


And, the more restrained remarks of New 
York’s World-Telegram and Sun of January 
24, 1950, as quoted by Senator Robertson: 
“Legislating in this field is a difficult and 
delicate task. The need is to protect the 
public interest by curbing abuses of labor’s 
monopolistic power while at the same time 
preserving labor’s ,necessary rights.” (96 


Congressional Record A648.) 


For further insight into the basic eco- 
nomic issues, consult: 


Sigal, “National Emergency. Strikes and 
the Public Interest,” North Carolina Law 
Review, February, 1949. 


Smith, “The Effect of the Public Interest 
on the Right to Strike and to Bargain Col- 
lectively,” North Carolina Law Review, 
February, 1949. 


Walling, “Can We Have Labor Peace?” 
Lasor LAw JourNAL, October, 1949. 


For Railroads—A Strike Ban 


The Senate Labor Committee, on July 13, 
defeated a motion to report favorably, or 
even to report without recommendation, a 
bill proposing to outlaw strikes and lockouts 
by railroads, to provide for judicial review 
of National Railroad Adjustment Board orders 
and to make orders of Presidential emergency 
boards enforceable in the federal courts. 

Besides outlawing strikes, including any 
concerted work stoppage, slowdown, sit- 
down, walkout or other concerted interrup- 
tion of operations arising out of or in 
connection with a dispute falling within the 
scope of the Railway Labor Act, the bill 
made it illegal for any person to coerce, in- 
stigate, induce or conspire with another per- 
son to strike; to give direction or guidance 
in the conduct of a strike; or to further the 
strike by the payment of unemployment or 
other benefits to participants. 
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As to emergency boards, the bill provided 
that in case a dispute was not adjusted or 
arbitration agreed to within fifteen days 
after the Mediation Board had requested the 
parties to submit to arbitration, the Board 
should notify the President, who would 
create a special board to investigate and de- 
cide the dispute. The Board would be re- 
quired to publish a written report and file 
its report with both the President and Na- 
tional Mediation Board. The report, con- 
clusive and binding on both parties, would 
be enforceable by court order, but would 
also be subject to impeachment in the 
federal courts. 

Senator Donnell of Missouri, author of 
the bill, quoting from the decision of the 
United States Supreme Court in Dorchy v. 
Kansas, 272 U. S. 306, declared to his fellow 
Senators: “Neither the common law, nor 
the fourteenth amendment, confers the abso- 
lute right to strike.” (96 Congressional 
Record 5580.) 

And again, Senator Donnell, quoting from 
a Louisville Times editorial of May 9, 1950, 
“When no storm is brewing it [Congress] 
isn’t interested in putting a roof on the 
house. When a storm breaks it is likely to 
rush to any extreme to get in out of the 
rain.” (96 Congressional Record A4104.) 


For the background of the present Rail- 
way Labor Act and refinement of “strike 
ban” and arbitration issues, refer to: 

Loomis, “Railway Labor Law—Practices 
and Problems,” J.C.C. Practitioners’ Journal, 
May, 1949. 

Sigal, “National Emergency Strikes and 
the Public Interest,” North Carolina Law 
Review, February, 1949. 


For Railroads—A Union Shop Clause 
and Checkoff 


The Senate Labor Committee has held 
hearings en a bill (S. 3295) which would 
amend the Railway Labor Act to allow 
agreements between a carrier and a labor 
organization which contain a union shop 
clause and a provision for checkoff of union 
dues. Specifically, the bill would allow a 
carrier and labor organization to make an 
agreement, requiring, as a condition of con- 
tinued employment, that within sixty days 
following the beginning of employment, or 
the effective date of the agreement, which- 
ever is later, that all employees should be- 
come members of the union representing 


895 








aes 


RS 4 


CERN ae appr taeT fe ab 


the craft or class. The agreement could not 
require this condition of employees to whom 
membership is not available on the same 
terms as other members or because of mem- 
bership in another labor organization. 


State Legislation 


Massachusetts, the only state legislature 
in regular session, is expected to be on the 
job throughout most of August. Alabama, 
and Rhode Island are in special session. 
Michigan’s special session recessed until 
August 15. 


@ Employment security . . . The Louisiana 
Unemployment Compensation Law will 
henceforth be known as the Louisiana 
Employment Security Law (H. B. 897, 
approved and effective July 8, 1950). 
Other changes include the creation of a 
“Special Employment Security Adminis- 
tration Fund” and a provision that an 
intentional false statement or an inten- 
tional failure to disclose a material fact 
in obtaining benefits or increased benefits 
will disqualify an applicant. Slight changes 
were made in the experience rating pro- 
visions and those concerning default in 
payment of contributions. 


Labor commissioner . . . In Connecticut, 
the duty of holding hearings to determine 
the prevailing wage rates on highway con- 
tracts and state contracts for the con- 
struction or repair of public buildings has 
been transferred from a labor board, ap- 
pointed by the governor, to the labor 
commissioner (H. B. 49, approved June 
15, 1950). . . . The Louisiana Com- 
missioner of Labor has been directed to 
do all in his power to promote the volun- 
tary conciliation of disputes between em- 
ployers and employees and to avoid resort 
to legal proceedings (H. B. 995, approved 
July 4, 1950). . . . Another amendment, 
however, authorizes him to apply to a 
court of competent jurisdiction for aid in 
enforcing all labor laws (H. B. 933, ap- 
proved July 4, 1950). 


@ Minors . . . The Louisiana law permit- 


ting the employment of minors between 
sixteen and eighteen years of age for ten 
hours a day and sixty hours a week in 
the sugar and sorghum processing indus- 
tries has been amended to allow minors 
between fourteen and eighteen years of 
age to be employed for a maximum ten- 
hour day and sixty-hour week not only in 
the sugar and sorghum processing indus- 
tries, but also in the processing of straw- 
berries (H. B. 210, approved June 22, 
1950). . . . Minors under eighteen years 
of age in Louisiana are limited to a work- 
week of forty-four hours, except in agri- 
culture, domestic service in private homes 
or the street trades (H. B. 931, approved 
July 8, 1950). . . . In addition, minors under 
eighteen years of age in Louisiana may 
not be employed in any establishment in 
which alcoholic beverages are manufac- 
tured or bottled or are served or sold for 
consumption on the premises (S. B. 138, 
approved June 30, 1950). 


Unemployment compensation . . . Serv- 
ices performed by industrial insurance 
agents, compensated wholly on a com- 
mission basis, are included in the term 
“employment,” by an amendment to the 
New Jersey Unemployment Compensation 
Law, which is effective retroactively to 
December 23, 1941. The New Jersey 
Supreme Court had previously held 
(Washington National Insurance Company 
v. Board of Review) that the 1941 amend- 
ment to the law, which exempted all in- 
surance agents operating on a commission 
basis, except industrial life agents, was 
unconstitutional (A. B. 117, approved 
July 6, 1950). 


Wage claims . . . The New York law 
giving a preference to wage claims under 
general assignments for the benefit of 
creditors has been amended to increase 
the amount of wages preferred from $300 
to $600 (S. B. 108, approved April 17, 
1950, effective September 1, 1950). 
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AMERICAN WOMEN IN AN INTERNATIONAL EMERGENCY 


As far as women are concerned in an international emergency, “The big 
job is to develop channels and an understanding of how they can best prepare 
and organize themselves for responsible participation.” Frieda Miller, Director 
of the Women’s Bureau in the Department of Labor, has issued a statement on 
the part of the American woman in any future mobilized economy. “They consti- 
tute the only sizable labor reservoir for industrial production, for essential volun- 
teer work, and they have an established position in the armed services.” 
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Decisions of Courts ° 


* Administrative Agencies 





EFUSAL to bargain with a union 
which had not complied with the Taft- 
Hartley Act’s non-Communist filing require- 
ments was held to be unlawful in a recent 
court decision. This decision upsets a pre- 
vious NLRB ruling that a union’s non- 
compliance justified an employer in refusing 
recognition. The law states that the union 
may not seek Board aid to compel an employer 
to bargain “unless there is on file with the 
Board an affidavit executed contemporane- 
ously or within the preceding twelve-month 
period” by union officers. The use of the 
word “contemporaneously” indicates, the 
court said, that the affidavits may be filed 
when the use of Board facilities is invoked, 
even though the unfair practice complained 
of occurred earlier. Since it is the Board 
and not the employer which refuses its 
processes to a noncomplying union, the 
employer could not refuse to bargain be- 
cause the union officers had not filed affi- 
davits, the court concluded (West Texas 
Utilities Company, Inc. v. NLRB, 18 LaBor 
Cases § 65,875). . 
The NLRB took a contrary position in a 
case decided several months ago. In a 
three-to-two decision, the Board ruled that 
the union’s noncompliance at the time of its 
bargaining request justified the refusal of 
recognition. The Board reasoned that since 
Congress, in denying to noncomplying 
unions the use of Board facilities, withdrew 
from such unions the only method of enforcing 
the right to representation by forbidding the 
Board to issue a complaint, this limitation 
on the union’s right to secure a remedy for 
a refusal to bargain was also a limitation on 
the right to representation (Andrews Com- 
pany, 87 NLRB, No. 62). 


The requirement that union officers file 
non-Communist affidavits was also the issue 
in a recent election case. The Board set 
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aside six representation elections because 
the employer notified its employees that it 
did not believe that one of the participating 
unions had complied with the non-Commu- 
nist oath requirement and that it intended 
to test the union’s status by refusing to 
bargain in the event of the union’s victory 
in the election so that the issue could be 
decided by the courts. Because the threat 
of refusal to bargain was designed to con- 
vince the employees that it would be futile 
to vote for the union, the Board decided 
that the employer had deterred the em- 
ployees from exercising a free choice in 
the election. The company claimed that 
the union had tried to avoid the non-Com- 
munist oath requirement by abolishing the 
offices of three vice presidents and permit- 
ting the officials to continue performing the 
same duties. However, the compliance status 
of the union is a matter for determination 
by the NLRB and not by the employer, 
the Board pointed out. Consequently, its 
belief that the union was not actually in 
compliance did not justify the coercive re- 
marks made to the employees before the 
election (Metropolitan Life Insurance Com- 
pany, 90 NLRB, No. 129). 


SOUTHERN SADDLERY CASE . 
Another — and very recent — refusal-to- 
bargain case involves the withholding of 
financial data. The employer—a manu- 
facturer of saddles, bridles, harness and 
collars — adamantly insisted, throughout 
eleven months of negotiations, that it was 
unable to make any wage increases, al- 
though the union—Local 109 of the United 
Leather Workers International Union 
(AFL)—had scaled its original demand 
for a thirty-cent-an-hour increase down 
to five cents. Furthermore, when pressed 
for information as to the amount of divi- 
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dends paid, and a doilar-and-cents break- 
down of manufacturing costs, the company 
said it was contrary to its policy to divulge 
information relating to its financial con- 
dition to anyone. In holding that the 
company’s conduct constituted a failure 
to bargain in good faith, the NLRB said: 
“We believe that if the [company] .. . 
was unwilling to modify its initial oppo- 
sition to the union’s demands for a wage 
increase, it should, at the very least, have 
made a genuine and sincere effort to per- 
suade the union to accept its position. 
Here, the validity of the [company’s] 
. .. position depended upon the existence 
of facts peculiarly within its knowledge. 
The [company] . . ., therefore, in our 
opinion, was obliged to furnish the union 
with sufficient information to enable the 
latter to understand and discuss intelli- 
gently the issues raised by it in opposi- 
tion to the union’s demands .. . by refus- 
ing to make any reasonable efforts to 
support or justify its position, [the com- 
pany] ... erected an insurmountable 
barrier to successful conclusion of the bar- 
gaining.” (Southern Saddlery Company, 90 
NLRB, No. 176.) 


PARENT ORGANIZATIONS AND 


NON-COMMUNIST OATHS ... The 
highly controversial question of whether 
or not officers of the American Federation 
of Labor and of the Congress of Indus- 
trial Organizations are required to file 
non-Communist affidavits under the Taft- 
Hartley Law has resulted in a number 
of conflicting opinions. The law provides 
that the affidavits must be signed by offi- 
cers of any “national or international labor 
organization” before an affiliated organiza- 
tion can use the facilities of the NLRB. 
However, it is not clear whether national 
labor federations such as the CIO and 
AFL are included in the requirement. 
The NLRB General Counsel originally 
took the position that affidavits from offi- 
cers of these organizations were required, 
but the Board itself holds the opposite 
view. The Court of Appeals for the Fifth 
Circuit reversed the Board and denied 
enforcement of an order because of the 
noncompliance of the CIO. Now the split 
of authority has been made complete by a 
decision of the Court of Appeals for the 
District of Columbia, which upheld the 
Board’s position. The conflict will, in all 
likelihood, be settled by the United States 
Supreme Court. In the meantime, the Board 
will continue to process cases regardless 
of whether or not officers of the national 
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federations file the non-Communist affi- 
davits (West Texas Utilities Company, Inc. 
v. NLRB, 18 Lazpor Cases { 65,875). 


NONDISCRIMINATORY HIRING 


HALLS UPHELD ...A union may 
operate a hiring hall under the Taft-Hart- 
ley Act if it does so without discriminat- 
ing against employees because of their 
union membership or lack of it, the Na- 
tional Labor Relations Board ruled. This 
ruling was made by the Board in deter- 
mining whether or not the CIO National 
Union of Marine Cooks and Stewards had 
engaged in an illegal refusal to bargain 
during the 1948 West Coast maritime 
strike when it insisted on such a nondis- 
criminatory hiring arrangement in making 
a counterproposal to the Pacific American 
Shipowners’ Association. Of the union’s 
hiring proposal the majority—Board Mem- 
bers Houston, Murdock and Styles—said: 
“This proposal differed in material re- 
spects from that ultimately adopted at the 
behest of the employers and was not, in 
our opinion, unlawful. By its terms the 
proposal in issue required that the em- 
ployers secure, and the union furnish, all 
unlicensed personnel through the offices 
of the union, and that preference be ac- 
corded to persons presently employed by 
the employer and those having seniority 
by reason of previous employment by the 
employers during the preceding two years. 
It further specifically provided that the 
union administer these hiring provisions 
without discrimination by reason of mem- 
bership or nonmembership in the union. 

. the sole preference in employment 
stipulated in the proposal reiates to per- 
sons presently employed or those who 
had been employed during the preceding 
two years. Although a membership pref- 
erence had been operative during the ‘sen- 
iority’ period, this circumstance does not 
render the proposal unlawful where no 
retention of membership is required in 
order for preference to be granted under 
this agreement.” (Pacific-American Ship 
Owners Association, 90 NLRB, No. 167.) 


PICKETING TRUCKS ON OTHERS’ 


PROPERTY A union violated 
Taft-Hartley’s secondary-boycott ban by 
picketing the premises of a brewery com- 
pany when the trucks of the distributor 
with whom the union had a dispute were 
not there, the NLRB decided. A direct 
and immediate relationship between picket- 
ing and the object picketed is essential 
to a finding of purely primary picketing, 
the Board explained. The dispute in this 
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case arose when a distributing company 
declined to employ union members to 
drive its trucks in and out of a brewery. 
A picket, patrolling the sidewalk in front 
of the truck entrances to the loading 
platform at the brewery, did not confine 
his activities to those times when the dis- 
tributor’s trucks were there. On several 
occasions a picket was present before a 
truck approached the plant or continued 
his activity after the trucks left. Since 
the picketing was not confined to the 
trucks but extended directly to the sec- 
ondary employer’s own premises, the 
Board decided that it was unlawful second- 
ary activity. The Board distinguished its 
decision from the ruling in the Schultz 
Refrigerated Service case, 87 NLRB, No. 
82, in which it was decided that picketing 
of the primary employer’s trucks on the 
secondary employer’s premises was not 
unlawful secondary activity (Sterling 
Beverages, Inc., 90 NLRB, No. 75). 


UNILATERAL ACTION BY UNION 


A union which instituted changes 
in working conditions without the concur- 
rence of the employer violated its duty 
to bargain collectively, an NLRB trial 
examiner decided. On one-occasion, al- 
though no clerk had been assigned to 
tally sugar sacks being loaded from the 
pier into the hold of a ship, the local 
union’s president proceeded to tally the 
sacks, which had previously been tallied 
when they were unloaded from the trucks 
onto the piers. When the employer re- 
fused to accede to the demand that two 
tally clerks be used, the union called a 
strike. On another occasion the clerks 
refused to check the loading of more 
than one truck at a time although it had 
been customary for clerks to check deliv- 
eries of more than one truck when occa- 
sion required. Since no requests for 
bargaining about these issues were made 
by the unions, the examiner found that 
the union had defeated normal collective 
bargaining by its unilateral action (Lykes 
Lines Agency, Inc.. NLRB Case No. 
38-CB-25). 


VIOLENCE IN ORGANIZING CAM- 
PAIGN Threats of violence and 
actual assaults on nonunion employees by 
the United Mine Workers and one of its 
Harlan County, Kentucky locals in a 
campaign to organize employees of a de- 
partment store were held, by the NLRB, 
to be in violation of the Taft-Hartley Act. 
Union members seized store employees 
as they left the store and threatened the 
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employees and their families with violence 
in an effort to force them to sign union 
membership and check-off cards. Other 
employees were assaulted by the union 
solicitors. A UMW representative also 
threatened the employees with violence, 
in a speech over a public address system 
in front of the store. Climaxing this 


organizational campaign was the fatal 
shooting of a policeman in the melee which 
developed in the course of the solicitation. 
The Board did not find the unions respon- 
sible for the death of the policeman (Union 
Supply Company, 90 NLRB, No. 38). 


PRESSURE ON RAILROAD EM- 


PLOYEES The Taft-Hartley Act 
ban on secondary boycotts extends to 
those which are conducted for the purpose 
of inducing railroad employees to cease 
transporting the goods of an employer. In 
reaching this conclusion, the Court of 
Appeals for the Fifth Circuit upset a 
ruling of the NLRB. The Board had held 
that there was no violation of Section 8 
(b) (4) of the amended NLRA on the 
ground that the railroad was not an em- 
ployer within the meaning of that section. 
That section prohibits inducement or 
encouragement of “employees of any 
employer” for certain specified purpuses. 
Looking to Section 2 (2), which excludes 
from the definition of “an employer” any 
person subject to the Railway Labor Act, 
the Board had held that inducement of 
railroad employees was not within the 
scope of the prohibited boycotts. The 
court ruled that this reasoning was erro- 
neous. It decided that the meaning of 
“any employer” differed from that of “an 
employer” and that the former term in- 
cluded railroads. It pointed out that the 
difference in terms must indicate a differ- 
ence in meaning, and that the exclusion 
of railroads from the boycott provisions 
of the amended act would render them rela- 
tively ineffective (International Rice Milling 
Company, Inc. v. NLRB, 18 Lanor Cases 
7 65,848). 


INTERFERENCE WITH RAILROAD 


OPERATIONS... An injunction was 
granted in a case in which a rail- 
road sought relief against employees of 
a mining company who were on strike 
and prevented the railroad from trans- 
porting the products of the mine, by the 
rather effective expedient of sitting down 
on the railroad tracks. The train crews 
stopped rather than run over the strikers. 
The federal District Court of New Mexico 
decided that this was not a suit involving 
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or growing out of a labor dispute since 
there was no direct or indirect interest 
between the railroad and the strikers, and 
that the Norris-LaGuardia Anti-Injunc- 
tion Act did not preclude injunctive re- 
straint. It also held that, even if a labor 
dispute were involved, the act was not 
applicable since it did not extend protec- 
tion to the sitdown tactic which amounted 
to force and violence (Atchison, Topeka 
and Santa Fe Railway Company v. Sillampa, 
18 LaBor Cases { 65,843). 


Interference with railroad services to an 
employer also warranted relief in a case 
in which the services were cut off through 
picketing by a union engaged in a labor 
dispute with the employer. A union en- 
gaged in a labor dispute with a gravel 
company picketed switchtracks which were 
located one-quarter mile from the gravel 
company’s premises but were used almost 
exclusively by that company. By threats 
of violence, the pickets induced the rail- 
road employees not to provide transporta- 
tion services to the gravel company. The 
court ruled that the Norris-LaGuardia 
Act was not applicable since the railroad 
was not a party to the dispute between 
the union and the gravel company (Iilinois 
Central Railroad Company v. International 
Brotherhood of Teamsters, Chauffeurs, 


Warehousemen and Helpers of America, 
Union Local 568, 18 Lasor Cases {[ 65,858 
(DC La.)). 


A railroad was entitled to relief against 
a union which was on strike against a 
steel company and prevented a railroad— 
by violence, threats and mass picketing— 
from moving cars into the company’s 
plant, according to the District Court of 
Oklahoma: (Atchison, Topeka and Santa 
Fe Railway Company v. Shopmen’s Local 
Union No. 546, International Association of 
Bridge, Structural and Ornamental Iron 
Workers, 18 Lasor Cases { 65,857). 


MASS LOCKOUT .. . The lockout of 


the employees at six of the nine dairies 
which constituted a dairy association 
when the union struck three of the dairies 
was upheld by the General Counsel of 
the NLRB. For ten years the associa- 
tion had negotiated with the union on a 
consolidated and multiple-employer basis 
and had signed contracts in which the 
nine dairies collectively constituted the 
“employer.” Under the circurmstances the 
employees of all the dairies constituted 
a single unit for purposes of collective 
bargaining, and a strike against any one 
was a strike against all, the General 
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Counsel reasoned. Thus the members of 
the employer group were justified in ex- 
ercising their full economic force to com- 
bat the strike call. The General Counsel 
invited the union to withdraw its unfair 
labor practice charges based on the mass 
lockout (Release of NIL_RB General Coun- 
sel, June 15, 1950). 


DISCHARGE FOR DAMAGING MA- 


CHINERY .. . Discharge of an em- 
ployee who cut off the power from the 
boiler-stoker in a milk processing plant 
before going on strike was justified be- 
cause of the possibility of serious damage 
to the plant machinery, according to the 
NLRB. Because the relief fireman was 
on hand to take over the operation of the 
boiler, and because the fireman was aware 
of the dangers which might have been 
caused by a sudden drop in steam pres- 
sure, his action was neither the normal 
act of a fireman about to leave his post 
nor a necessary concomitant of his going 
on strike. The Board found that the em- 
ployee was discharged for cause and not 
because he engaged in concerted activity 
(River Falls Co-Operative Creamery, 90 
NLRB, No. 56). 


COUNTERACTING COERCIVE 


STATEMENTS... . In order to coun- 
teract the effect of threats of shutdown 
or other reprisals in the event the plant 
is unionized, an employer must disavow 
the unlawful conduct. An employer’s 
action in telling the employees who had 
received the warnings of shutdown of the 
plant and loss of overtime that the rumors 
they had heard were false, and in posting 
on the bulletin board a notice that, con- 
trary to any rumors circulating in the 
plant, the plant would continue operation 
with no change in management, personnel 
or policies, adequately counteracted the 
coercive statements and assured the em- 
ployees that they were free to engage in 
union activities without fear of reprisal 
(Marr Knitting, Inc., 90 NLRB, No. 63). 


WAGE INCREASE AT HEIGHT OF 


UNION CAMPAIGN .. Although 
an employer may grant a wage increase 
during a union campaign if the increase 
would have been made even in the ab- 
sence of union activity, a wage adjust- 
ment may not be used as a means of 
interfering with the union’s organizational 
drive. An increase granted immediately 
after the employer learned of the union’s 
campaign was unlawful, even though it 
was allegedly the fulfillment of a promise to 
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the employees made several months earlier, 
since it more than fulfilled the promise 
(Jackson Daily News, 90 NLRB, No. 69). 


STRIKES IN BREACH OF AGREE- 
MENT .. . When a union abandons 
a strike conducted in breach of its col- 
lective bargaining agreement with the 
employer and the strikers return to work, 
the employer is again obligated to bar- 
gain, according to the NLRB. The 
wrongful character of a strike relieves the 
employer of its duty to bargain with the 
union only during the strike, the Board 
pointed out. However, when the strike 
was voluntarily terminated by the union 
and the strikers returned to work, the 
employer’s obligation to bargain became 
operative again. The fact that the union 
continued to enjoy majority status after 
the strike was controlling, the Board 
stated, and the unlawful nature of the 
strike did not justify the employer’s re- 
fusal to bargain on request (Higgins, Inc., 
90 NLRB, No. 31). 


An employer who elects to terminate his 
union contract when a union violates its 
no-strike clause may not sue the union for 
damages for breach of the contract, the 
federal District Court of Washington 
ruled. A few hours after the beginning of 
the strike, the employer sent to the local 
union a letter which stated that the union 
agreement was “terminated and at an 
end.” Then the employer sought to re- 
cover damages for breach of the contract 
against the local and its international, 
which was also a party to the agreement. 
Holding that the letter constituted a 
rescission of the contract, particularly 
where the unions had acted in reliance 
upon it, the court denied recovery. The 
employer had a number of remedies avail- 
able when the union called the strike. 
When, from among these remedies rescis- 
sion of the agreement was decided upon, 
the employer was bound by his choice and 
could not thereafter take the position that 
the agreement was still in effect for the 
purpose of bringing a suit for damages. 
Since the agreement was no longer in 
existence, the international did not violate 
it by sanctioning the strike, nor the local 
by continuing the strike, the court ruled 
(Boeing Airplane Company v. Aeronautical 
Industrial District Lodge No. 751, 18 Lazor 
Cases J 65,845). 


CHECK-OFF AFTER UE EXPULSION 
FROM CIO .. . The expulsion of an 


international from its parent organization 
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may nullify the right of a local affiliated 
with such international to receive check- 
off payments pursuant to a union contract 
and individual authorizations, a state court 
ruled. During the UE’s affiliation with 
the CIO, a UE local and an employer 
had entered into a bargaining agreement 
providing for the check-off of union dues, 
and the employees had signed individual 
check-off authorizations. Both the con- 
tract and the authorizations specified the 
local as a CIO organization. After the 
CIO expelled the UE, certain members 
of the UE local remained loyal to the 
CIO and sought to restrain payment of 
the check-off funds to the UE local. The 
suit was commenced in the state court 
and removed to the federal District Court 
of New Jersey, which ruled that it had 
no jurisdiction under the Labor Manage- 
ment Relations Act since the suit was not 
a suit between an employer and a labor 
organization or between several labor or- 
ganizations. The New Jersey Superior 
Court to which the suit was remanded 
granted injunctive relief to restrain pay- 
ment of the check-off funds to the UE 
local which was no longer affiliated with 
the CIO (Zaleski v. Local 401, United Elec- 
trical, Radio and Machine Workers of 
America, 18 Lasor CAsEs { 65,863, 65,864). 


RIGHTS OF ECONOMIC STRIKERS 


. . - An employer which filled vacancies 
by transferring employees from other dis- 
tricts instead of reinstating economic 
strikers with greater seniority did not dis- 
criminate against the strikers because of 
their concerted activity, an NLRB trial 
examiner decided. The collective bar- 
gaining agreement provided that former 
employees who had earned seniority rights 
were entitled to preference in filling va- 
cancies and also gave the employer the 
right to transfer employees “when prac- 
ticable in accordance with seniority.” The 
employer interpreted the contract to mean 
that the strikers had®a preferential claim 
to re-employment as against the hire of 
new employees but had no right to com- 
pete against employees who were already 
at work and who were transferred to 
avoid layoff. The examiner found that 
the employer’s construction of the con- 
tract was not unreasonable and that the 
transfer of the employees did not warrant a 
finding that the employer had discriminated 
against the strikers by disregarding their 
seniority rights (Texas Company, NLRB 
Cases Nos. 21-CA-295 and 21-CA-375). 
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DATA FOR COMPUTING BACK PAY 


. . An employer must make available 
to the NLRB and its agents any records 
necessary to an analysis of the amounts 
of back pay due and of the right of rein- 
statement of illegally discharged employees, 
the Board has announced. Such records 
include payroll records, social security 
payment records, time cards, and person- 
nel records and reports. Because some 
employers have refused to permit access 
to their records, the Board’s efforts to 
secure compliance with its orders have 
been hindered. An examination of pay- 
roll and other records is necessary for 
the proper checking of the amounts of 
back pay to which employees are entitled, 
the Board pointed out. Accordingly, em- 
ployers will be required to produce their 
records on reasonable request (F. W. 
Woolworth Company, 90 NLRB, No. 41). 


UNION AND EMPLOYER MUST PAY 


. The NLRA makes the party respon- 
sible for discrimination liable for back 
pay. Although discrimination against cer- 
tain employees was caused by the union’s 
action in compelling the employer to re- 
fuse work assignments to employees who 
were delinquent in union dues, both the 
employer and the union were liable for 
back pay to the employees, the NLRB 
held. After the initial discrimination 
against the employees, the union’s busi- 
ness representative told the employer to 
send the employees back to work. How- 
ever, neither the union nor the employer 
advised the employees that there would 
be no discrimination against them in the 
future. T;*s failure of the employer and 
the union to declare to the employees that 
the discriminatory treatment would cease 
was sufficient reason, the Board decided, 
for an order directing them to assume a 
joint and several liability for the loss of 
pay incurred by the employees. 


However, the pemod covered by a back- 
pay award usually ends with the date 
reinstatement is offered. Since it would 
be inequitable to the union to permit the 
amount of its liability for back pay to in- 
crease even though the union is willing to 
cease iis discrimination, in the event that 
the employer failed to make a prompt 
offer of reinstatement, the Board provided 
a means by which the union could ter- 
minate its liability. Written notice to the 
employer that the union had no objection 
to reinstatement of the employees who 
had been subjected to discrimination would 
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relieve the union of liability for any back 
pay accruing after five days from the 
giving of such notice. If the union failed 
to give such notification, it would remain 
jointly and severally liable with the em- 
ployer for all back pay accruing until the 
employer offered the employees rein- 
statement (Pinkerton’s National Detective 
Agency, Inc.,90 NLRB, No. 39). 


SUPERVISORS .. . Time-study men 


who had no supervisory powers were en- 
titled to the organizational privileges con- 
ferred by the NLRA, and an employer 
was obligated to bargain collectively with 
the union representing them (NLRB v. 
Brown & Sharpe Manufacturing Company, 
18 Lapor Cases f[ 65,865 (CA-1)). 


Instructors in a hosiery mill who rated 
trainees on their efficiency and had au- 
thority to discipline them and recommend 
changes in their status were held to be 
supervisors (Humboldt Full Fashioned 
Hosiery Mills, Inc., 90 NLRB, No. 99). 


CHARGES BASED ON PRE-TAFT- 


HARTLEY CONDUCT... The NLRB 
and several courts have adopted the posi- 
tion that unfair labor practice charges 
based on conduct prior to the effective 
date of the Taft-Hartley Act could be 
filed within six months after that date. 
The Court of Appeals for the Seventh 
Circuit has now taken a contrary position. 
It recognized the rule that a period of 
limitations is construed to run, with re- 
spect to pre-existing claims, from the date 
of the enactment of the statute, where the 
statute creates a period of limitations in 
a situation in which none previously ex- 
isted. However, this rule is limited, the 
ccurt pointed out, to statutes of limita- 
tions which do not establish a grace period 
during which such pre-existing claims 
may be asserted. The sixty-day period 
between the date of enactment and the 
effective date of the Taft-Hartley amend- 
ments was held to be, in effect, such a 
grace period. Charges based on pre- 
existing unfair practices which would 
otherwise be barred by the new six-month 
limitation could be filed within that sixty- 
day period, the court held. After the 
effective date of the amendments, how- 
ever, charges must be based on alleged 
unfair practices occurring within the pre- 
ceding six months, it was decided, even 
if the charges were filed within six months 
after August 22, 1947 (Superior Engrav- 
ing Company v. NLRB, 18 Lasor CAsEs 
J 65,860). 
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CURRENT LITERATURE 


in the Labor Field 





AFL Twists Bear's Tail 


Slave Labor in Russia. The Case Presented 
by the American Federation of Labor to the 
United Nations. The American Federation 
of Labor. 1949. 179 pages. 


This book is a collection of documents 
pertaining to the campaign of the American 
Federation of Labor against forced labor— 
a campaign which helped bring about the 
decision of the United Nations Economic 
and Social Council to conduct a survey of con- 
ditions of forced labor throughout the world. 


Part I, “The Struggle of the A. F. of L. 
Against Slave Labor,” is a series of docu- 
ments—a bill of rights, an editorial, reports, 
etc.—which were the high points of the AFL 
campaign from 1946 to 1949. 


The third and fourth parts of the book 
and the Appendix are concerned with prov- 
ing the forced-labor conditions which Russia 
denies: Part III contains thirteen affidavits 
by persons who were at one time interred 
in Soviet concentration camps. Part IV 
contains reports of, eyewitnesses telling of 
German and Czech slave labor. In the 
Appendix, which has a foreword by Matthew 
Woll, is presented the official text of the 
“Corrective Labor Codex of the R.S.F.S.R.” 


Parts II and IV, containing reports of 
actual proceedings and debates in the United 
Nations Economic and Social Council, are 
most interesting in that they display, not, 
as might be expected, two sides of the forced- 
labor question, but quite a bit of mud-sling- 
ing. It is usually wiser to clean up one’s 
own back yard before complaining about the 
neighbor’s; a quotation from one of the re- 
ports puts it this way: “Mr. Sen (India) 
stated that an exchange of accusations be- 
tween representatives of various countries 
was both useless and regrettable. Before 
accusing others, each representative ought 
to make sure that there was nothing in his 
own country that called for improvement.” 


As William Green states in the foreword 
to this book: “The American Federation 
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of Labor has every reason to be proud of 
its part in arousing world opinion to the 
growing danger of slave labor. The issue 
of slave labor or free labor overshadows 
all other questions in the present world- 
wide conflict between democracy and totali- 
tarianism.” 


California Management Reports 


Management Reports Nos. 50, 54, 58, 64. 
Research Division, The California Personnel 
Management Association, 442 Flood Buiid- 
ing, 870 Market Street, San Francisco 2, 
California. 1949. Any single copy, $1. 

The Research Division of The California 
Personnel Management Association has is- 
sued recently four new stenographic briefs 
in its Management Report series. These 
four new reports were addresses given before 
The California Personnel Management As- 
sociation and The Personnel Section of the 
Western Management Association during 
the past year. 


Report No. 50, “Administration of Our 
Federal Labor Laws,” is an address by 
J. Copeland Gray, former member of the 
National Labor Relations Board. Mr. Gray 
describes the members of the NLRB, ex- 
plains the Board’s problems, measures the 
effect of the Taft-Hartley Act and predicts 
the outcome of factional battling within 
the agency. 

Robert Denham, General Counsel to the 
NLRB, describes, in Report No. 54, “The 
Human Relations Side of Collective Bar- 
gaining.” Tracing the growth of collective 
bargaining and its increasing complexity, 
he particularly emphasizes the necessity of 
the coordination of management and labor 
in the American economic system. 


Suggestions for improving the American 
industrial picture with respect to worker 
welfare and nianagement techniques are made 
by K. W. Haagensen, Director of Public 
Relations for the Allis-Chalmers Manufac- 
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turing Company. In Report No. 58, “Chart- 
ing a New Course in Employee Relations,” 
Mr. Haagensen tells of his experiences in 
the utilization of modern personnel policies, 
the establishment of constructive company 
practices and the charting of a new course 
in employee relations. 


Representative R. M. Nixon, California, 
describes the activities of the House Com- 
mittee on Labor when the Taft-Hartley 
repeal was considered and when changes 
and amendments were approved for the 
Fair Labor Standards Act. His Report 
No. 64 is entitled “Prospects for Effective 
Legislation.” 


Basing Points 


The Basing-Point System. Fritz Mach- 
lup. The Blakiston Company, 1012 Wal- 
nut Street, Philadelphia 5, Pennsylvania. 
1949. 275 pages. $5. 


“The basing-point technique of pricing 
makes it possible for any number of sellers, 
no matter where they are located and with- 
out any communication with each other, to 
quote identical delivered prices for any 
quantity of the product in standardized 
qualities and specifications, going to any of 
the 60,000 or more possible destinations in 
the United States. 


“The economic consequences of basing- 
point pricing may be conveniently listed 
under the following six headings: price fix- 
ing; price discrimination; wastes in distribu- 
tion; concentration of control; retardation 

’ of growth; distortion in location of capacity. 
All of these factors may be reflected in the 
level, flexibility, and structure of prices 
consumers have to pay for the products sold 
under the basing-point system 


The above excerpts from Dr. Machlup’s 
book serve to illustrate its topic and its 
theme. As an analytical exposition, the 
book is excellent. It reduces a complicated 
problem to terms an adolescent can under- 
stand; the step-by-step progression of the 
economic analysis is presented in terms of 
arithmetic rather than in terms of calculus; 
and the clarity of treatment extends to the 
discussion of business ethics, legal norms 
and political values. The element of per- 
suasion and indoctrination that is unavoid- 
able in a book dealing with so controversial a 
topic as that pointed up by the Cement In- 
stitute case is minimized as much as it can 
be by the author’s explicit recognition of the 
conflicting values in our society and by his 
candid statement of his own preferences. 
The book can be read in five hours. 
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Flattering as such a commentary might 
seem, it is only what a reader would antici- 
pate in the case of an author with so many 
professional distinctions. Dr. Machlup is 
the author of nine books (which have been 
published in German, French and English); 
he presently has a chair at Johns Hopkins 
University and has lectured as visiting pro- 
fessor at eight other American universities; 
during the war he was chief of the Division 
of Research and Statistics in the Office of 
the Alien Property Custodian; he is a mem- 
ber of Phi Beta Kappa and several profes- 
sional societies. 


The chief ground upon which the book 
might be criticized is suggested by Dr. 
Machlup himself in the preface: “The book 
peer poor in statistical material. This, 
perhaps, is partly due to innate failings of 
the author, but chiefly to the fact that most 
of the relevant data are closely guarded 
business secrets and some are unknown even 
to the businessmen concerned.” 


To this criticism might be added the ob- 
servation that the ordinary businessman (as 
distinguished from the academician) might 
be reluctant to accept some of the assump- 
tions made by Dr. Machlup and his profes- 
sional brethren; to this extent, he could not 
agree with Dr. Machlup’s conclusions, 


Illinois Foundry Data 


The Foundry Industry in Illinois. Harry 
Czyzewski and Burton C. Person. University 
of Illinois, 358 Administration Building, 
Urbana, Illinois. Bureau of Economic and 
Business Research Bulletin No. 70. 1950. 
148 pages. Free of charge. 


“In 1947-1948 Illinois ranked third among 
the states in number of foundries, with 436 
of the 5,452 reported for the United States. 
On the basis of type of metal cast, Illinois 
has from 6 to 10 percent of the total num- 
ber of foundries in the country in each 
major class and accounts for 10 to 14 per- 
cent of the total quantity of castings produced. 
More foundries are located in Chicago than 
in any other city in the country, and addi- 
tional establishments in Illinois and Indiana 
serve industrial activity in the Chicago 
metropolitan area. Illinois also ranks high 
among the states in production of materials 
required in the foundries, such as pig metal, 
scrap metal, fuels, foundry sands, refractory 
and binding clays, and limestone and fluor- 
spar fluxes; it leads in the production of 
foundry sands and fluorspar.” With these 
facts introducing their subject, the authors 
discuss general foundry data, operational 
factors, management practices, markets for 
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Illinois foundry products, technical research 
and development and the Illinois foundry 
industry potential. 


The bulletin is the result of a cooperative 
study made by the Bureau of Economics 
and Business Research and the Department 
of Mining and Metallurgical Engineering 
of the University of Illinois. The study 


provides “reference material, both statistical 
and non-statistical in character, for persons 
now in the foundry business or associated 
with foundries, as well as those who are 
industry 


entering the or contemplating 


changes.” 


Eiements of a Revolution 


The Economics of John Maynard Keynes: 
The Theory of a Monetary Economy. Dudley 
Dillard. Prentice-Hall, Inc., 70 Fifth Ave- 
nue, New York 11, New York. Third Edi- 
tion, 1949. 364 pages. $5. 


Today the name of John Maynard Keynes 
or, if not the name, then the prevailing 
theories of Keynesian economics earmark 
almost any major item of political-economic 
material, whether it be a Congressional 
profit probe, a report by the President’s 
Council of Economic Advisers or the back- 
ground data of a national-emergency strike 
board of inquiry—nor is this regularity of 
reference to the “New Economist” a chance 
“cropping-up.” The important, pervading 
opposite is the actual fact: Keynes’s thought 
dominates current economic theory and 
action, 


Indeed, it is interesting to speculate as 
to what the results might have been had 
this book which is, in essence, an exposition 
of Keynes's General Theory of Employment, 
Interest and Money been available in the eco- 
nomics classes attended by the men who 
make up today’s executive group. Regret- 
ably, it was not, and the result has been a 
managerial class formally trained in classic 
thecries, seriously complicating adjustment 
to current political-economic trends. 

However, the time lag between proclama- 
tion of the Keynesian revolution and its 
incorporation into elementary texts is not 
irremediable. This book, a third edition of 
Professor Dillard’s careful charting of 
Keynes’s work, should certainly be included 
as part of the remedy. 


The author expounds, neatly and sympa- 
thetically, the key theories which Keynes 
formulated in his General Theory. However, 
Professor Dillard does not limit himself to 
the abstract doctrines of Keynes’s classic 
anticlassical text. This is a ground map of 
Keynesian theory which emphasizes oper- 
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ational significance. There is a constant and 
valuable stressing of the relation between 
Keynes’s principles and current political ac- 
tion. Thus, basic national-income analysis 
and Keynes’s interrelation of the enormous 
aggregates of total income, consumption and 
investment are treated, not only along strict 
economic lines, but as factors in govern- 
mental policy, as well. 

In another important sense, Professor 
Dillard does not confine his work to the 
General Theory; it carefully reflects, not only 
these original guiding principles, but also 
the modifications indicated in Keynes’s writ- 
ings between 1926 and his death four years 
ago. Moreover, in relating Keynes’s theories 
to current political thinking the author notes 
the real distinctions which should be made 
between the economics of Keynes and “Key- 
nesian economics.” 

For the businessman, intent on making 
up for the too close proximity of his college 
years to the birth of the new economics, 
and for today’s students—this text becomes 
an excellent introduction to the architect of 
those economics. 


Everybody’s Problem Discussed 


Depreciation. Eugene L. Grant and Paul 
T. Norton, Jr. The Ronald Press Com- 
pany, 15 East 26th Street, New York 10, 
New York. 1949. 472 pages. $5. 


There are many ways in which to con- 
sider the problem of depreciation: as a tax 
collector; as a taxpayer, either individual or 
corporate; and as an accountant who must 
use the figures derived from depreciation. 

The authors of this book, both expert 
economists, as teachers and in business, take 
into account the fact that at the present 
time corporate interests are under fire on 
the question of deductions and funds de- 
rived from depreciation. Their book was 
produced with four purposes in mind: 

First, they wanted to provide a manual for 
those responsible for the accounting treat- 
ment of depreciation, with particular stress 
upon purposes of federal income tax. The 
accounting and income tax treatments of 
depreciation comprise about sixty per cent 
of the volume. 

Their second purpose was to examine the 
various meanings that are attributed to the 
term “depreciation”—and their interrelation- 
ships. 

Third, the authors intended to exert some 
influence on Congress, the Bureau of In- 
ternal Revenue and accountants. Since 1934, 
under the influence of income tax regula- 
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tions, depreciation accounting has been mov- 
ing in the direction of the straight-line 
group depreciation method, with rates based 
on the best evidence of average service life. 
The method seemed ideal then. But in the 
high-tax present and foreseeable future, the 
procedure is dangerous to the nation’s econ- 
omy in competitive industry. Accountants 
in general, the authors feel, are not aware 
of the hazards involved. 

The fourth purpose of the book was its 
use as a college textbook for senior and 
graduate students in accounting, industrial 
management, industrial engineering and en- 
gineering administration. Much of the ma- 
terial was developed for presentation to the 
authors’ own classes. 


The special problems involved in the re- 
lationship of depreciation to the regulation 
of public utility rates were purposely avoided 
because the authors felt that an adequate 
discussion would have required more space 
than was available, in view of the other 
material to be covered. 


The book, which is divided into four parts, 
consists of eighteen chapters. There are 
six appendices, including excerpts from the 
Internal Revenue Code and the Income Tax 
Regulations, selected court decisions and in- 
terest tables. The bibliography is compre- 
hensive, both on the subject and on related 
fields. It covers just about every conceiv- 
able source of material. Throughout the 
book there is a liberal dispersal of twenty- 
five charts and thirty-five tables illustrating 
the text. 


The first of the four parts, “Some Funda- 
mental Concepts,” establishes a basis for 
discussion. The decline of value of assets 
is examined in its importance to both busi- 
ness and the government, and the reasons 
for depreciation are analyzed. 


In Part II, by far the largest part, the 
accounting and income tax aspects of the 
problem are illuminated. The straight-line 
method is explained in its variations—the 
item or unit method and the group and 
composite methods. Systems other than 
straight-line are described, and all the mate- 
rial on the accountant’s problems is tied 
in with the treatment of depreciation in fed- 
eral income-taxation, 


Various problems that arise in business 
are related to depreciation accounting in 
Part III. Conservation, replacement and 
price changes are thoroughly aired, and the 
element of depreciation in making business 
decisions is placed in proper perspective. 

In the final part, “The Public Viewpoint,” 
are the authors’ suggestions for improving 
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the treatment of the whole problem, both 
from the aspect of accounting and from the 
aspect of taxation of income. For purposes 
of using the volume as a college textbook, 
there is a diverse set of problems on the 
subject. 


Employee Benefit Survey 


The Midwest Survey of Employee Benefit 
Plans. Publication No. 62. August, 1949, 
Research Council for Economic Security, 
111 West Jackson Boulevard, Chicago 4, 
Illinois. 44 pages. 


What percentage of firms employing one 
hundred or more workers in Chicago, Min- 
neapolis-St. Paul, St. Louis, Pittsburgh, 
Cleveland and Detroit have employee benefit 
plans providing either for life insurance, 
pension and retirement, prepaid hospitaliza- 
tion, prepaid surgical benefits, prepaid medical 
care, organized cash sickness or paid sick 
leave? What percentage of employees is 
covered under such plans? For what per- 


centage of employees does the employer 
bear over fifty per cent of the cost of such 
plans? What percentage of such plans are 
carried by insurance companies and what 
percentage with another type of carrier? 


The answers to these and other statistical 
questions may be found in this publication 
of the Research Council for Economic 
Security. In 1948, the Council, realizing 
that tremendous strides had been made in 
the employee benefit field, but possessing 
no knowledge as to the extent of expansion, 
undertook a survey of six midwest metro- 
politan areas. The cities that were selected 
were felt to be representative because of the 
number of workers and types of industries 
involved. Questionnaires were sent to em- 
ployers of labor in these cities and responses 
were received from thirty-four per cent of 
those contacted. These employers employed 
practically two million workers. 


This survey synthesizes the returned 
questionnaires. The bald results are set 
forth in illuminating charts in addition to 
the obvious conclusions that the editors 
draw from them. While it is probably true 
that figures can be used to prove any point 
that one may wish to make, there is little 
doubt but that this presentation is an im- 
partial one, allowing the reader to draw his 
own conclusions. 

It is clear that voluntary benefit plans 
have grown to a tremendous stature. 
Nevertheless, as this survey points out, the 
growth is not going to stop until it is settled 
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as to whether the government or the volun- 
tary association is to be the center of admin- 
istration. The answer to that will determine 
then the future functions of such plans, i.e., 
whether they are to be the chief mechanism 
for protection, or are to be used for special- 
ized functions, or whether they are to be 
supplementary to social insurance. 


Municipal Court Study 


Municipial Courts of New Hampshire. 
Leonard Sawyer. Bureau of Government 
Research, University of New Hampshire, 
Durham, New Hampshire. 1949. 28 pages. 


The author traces New Hampshire mu- 
nicipal courts from their earliest Colonial 
beginnings through the provincial and early 
constitutional periods to the present-day 
court system. Prior to an evaluation of the 
municipal court system and as further back- 
ground material, Mr. Sawyer describes the 
structure and scope of the municipal courts 
and the court in operation, including crimi- 
nal procedure, probation, civil procedure, 
small claims procedure, juvenile courts and 
records. 


Industrial Hazards Bulletin 


Liquefied Petroleum Gas: What It Is— 
How It Acts. Association of Casualty & 
Surety Companies, 60 John Street, New 
York 7, New York. 1950. 


“Because of the increasing industrial and 
domestic use of liquefied petroleum gases,” 
this booklet points out, “it is essential that 
everyone concerned, should have a basic 
understanding of the properties and be- 
havior of these gases.” The domestic uses 
of liquefied petroleum gas include water 
heating, cooking, refrigerating and space 
heating. It is also employed industrially 
and commercially in many ways. The more 
severe accidents involving liquefied petro- 
leum gases in recent years have been asso- 
ciated with the transportation of the gases 
in tank trucks or tank trailers. Only through 
a complete knowledge of these gases can 
additional tragedies be prevented. To ac- 
complish the goal of better public education 
on the subject, the accident prevention de- 
partment of the Association of Casualty & 
Surety Companies, under the direction of 
the Special Hazards Engineering Research 
Committee, have prepared a continuing series 
of bulletins concerning industrial and do- 
mestic hazards of modern living. Copies are 
available through member companies of the 
Association. 
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Regulation of Collective Agreements .. . 
Is the effect of the Inland Steel case a re- 
quirement that the employer must “bargain” 
on each and every subject which falls with- 
in the phrase “rates of pay, wages, hours, 
or other conditions of employment?” For 
an interesting discussion and analysis of 
this question, see Cox and Dunlop, “Regula- 
tion of Collective Bargaining by the Na- 
tional Labor Relations Board,” Harvard 
Law Review, January, 1950. 


British Steel Industry Surveyed 
Quasi-monopolistic elements which were 
instrumental in preparing the groundwork 
for eventual nationalization were evident 
throughout the industrial structure of British 
iron and steel production during the decade 
ending in 1939. When World War II came, 
striking changes were experienced by the 
industry. For a brief survey of trends be- 
tween 1929 and the present time, see Friedel- 
baum, “The British Iron and Steel Industry: 
1929-49,” Journal of Business of the Univers- 
ity of Chicago, April, 1950. 


Ferguson-Smith Bill Although the 
Ferguson-Smith Bill did not become law, 
perhaps because of premature presentation, 
perhaps because special labor courts are not 
the right answer to handling labor prob- 
lems in the interests of industrial peace, the 
author feels that the bill is based on sound 
premises and is aimed in the right direction. 
—Bennett, “Can Administrative Handling 
of Labor Problems Bring Industrial Peace?” 
Mercer Law Review, Spring, 1950. 


FLSA Amendments 


(1) The 1949 amendments to the Fair 
Labor Standards Act of 1938 have clarified 
some of the most perplexing and confusing 
problems relating to overtime compensation. 
—Soule, “The Fair Labor Standards Amend- 
ments of 1949—Overtime Compensation,” 
North Carolina Law Review, February, 1950. 


(2) According to this author, there is real 
likelihood that the coverage of the Fair 
Labor Standards Act will not be substan- 
tially altered, despite the language in the 
1949 amendments.—Sanders, “Basic Cover- 
age of Amended Federal Wage and Hour 
Law,” Vanderbilt Law Review, February, 
1950. 


(3) The amendments have made three 
important changes in the enforcement sec- 
tions of the Fair Labor Standards Act.— 
Smethurst and Haslam, “The Fair Labor 
Standards Amendments of 1949,” George 
Washington Law Review, February, 1950. 
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in the Printing Specialties and companion 
cases, the Board took the position that it 
had to apply the statute as it was written, 
notwithstanding the “grave constitutional 
doubts” which such application might raise. 
Today, of course, there is little doubt; 
picketing may be enjoined or prohibited by 
statute along with ali other types of action 
designed to reach unlawful objectives, at 
least where the objectives are declared un- 
lawful in important public measures (a 
category which probably includes the Taft- 
Hartley Act).* There can be even less doubt 
of the constitutionality of a prohibition 
against the kind of picketing which existed 
in the Sterling case when it is remembered 
that the union was seeking, in effect, a closed 
shop and that the Supreme Court has upheld 
state statutes outlawing the closed shop.” 


Thus, neither traditional interpretative 
policy nor constitutional doubts can properly 
account for the NLRB’s refusal to follow 
the wording of Section 8 (b) (4) (A). In 
no case brought before the Board to date 
would adherence to the express terms of 
the section lead to either absurd or clearly 
unconstitutional! results. To these considera- 
tions should be added the fact that no one 
has yet pointed out such an ambiguity in 
the terms of Section 8 (b) (4) (A) as would 
warrant resort to legislative history and 
consequent departure from the words of 
the section, under established rules of statu- 
tory interpretation. Quite possibly, alleged 
vagueness and ambiguity were the grounds 
utilized by Judge Rifkind in his departure 
from the statutory text in Douds v. Metro- 
politan Federation of Architects, Engineers, 
Chemists & Technicians, Local 231;*” but one 
cannot be sure of this point, because Judge 
Rifkind was also concerned in that case 
with the possibility that Section 8 (b) (4) 
(A) might be declared unconstitutional 
unless “toned down”—a concern which is, 
in view of recent Supreme Court decisions, 
no longer as legitimate as it was in 1948. 


Still, Judge Rifkind’s opinion is note- 
worthy here because it probably accounts 


largely for the NLRB’s practice of equating 
the proscriptions of Section 8 (b) (4) (A) 
with the common law of “secondary boy- 
cotts.” While that term is nowhere used 
in the Taft-Hartley Act, Judge Rifkind 
found, in his researches into the act’s legis- 
lative history, that the term had been used 
on numerous occasions by members of the 
Senate. That it was often used is certainly 
no indication that the section as finally en- 
acted was meant to outlaw only the common- 
law “secondary boycott”; it might well have 
been that senators were having the same 
trouble finding 2 shorthand term to describe 
the activities prohibited by Section 8 (b) (4) 
that others are having today.™ Even more 
germane to the problem, if Congress had 
seen fit to outlaw only the “secondary boy- 
cott,” whatever that species of action may 
be, it would have been far easier, far more 
natural, for Congress simply to say so, than 
to engage in all the effort which undoubtedly 
went into drafting Section 8 (b) (4) in its 
present form. However, Judge Rifkind said 
that the “provision was understood to out- 
law what was theretofore known as a sec- 
ondary boycott,” and concluded that 
reference should be had to the common law 
of secondary boycotts where one was faced 
with the problem of deciding whether given 
labor action came within. the statutory 
terms: “It is to the history of the secondary 
boycott, therefore, that attention should be 
directed.” 


NE of the profound difficulties in this 

approach, as many labor-law students 
will appreciate, is that, of al! areas of the 
common law of labor relations, that relating 
to the “secondary boycott” was probably the 
most confused. There was, and is, confusion 
with respect to both the physical facts which 
amount to a “secondary boycott” and the 
applicable law.” The confusion was, and is, 
rife and rampant. It is not merely that the 
courts of the respective states differ with 





% Article cited in footnote 17. 

% Lincoln Federal Labor Union No. 19129 
et al. v. Northwestern Iron and Metal Com- 
pany et al., 16 LABOR CASES { 64,898. 

20 14 LABOR CASES { 64,271. 

21 See footnote 33. 

22 See Gregory, Labor and the Law (Revised 
Ed., 1949), Chapters 5-6. In Smith, Labor Law 
Cases and Materials (1950), p. 349, the author 
says, in referring to secondary-action cases 


908 


under the common law: ‘‘These forms of ¢ol- 
lective action are patently intended to inflict, 
and, to the extent that they are effective at all, 
do inflict economic injury on others. The 
problem of determining to what extent such 
intentional injury should carry a legal privilege 
is one of the most vexatious in the law, and 
we venture to assert that there is no area of 
the law in which there is more confusion and 
uncertainty.”’ (Italics supplied.) 
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regard to these matters.” Confusion and 
conflict characterize the decisions even with- 
in given states.“ Reference to the cases 
cited in the footnotes, which give only a 
hint of the prevailing chaos in the common 
law of “secondary boycotts,” will show that 
the quest for understanding is not served 
by rejecting the express terms of Section 
8 (b) (4) (A) in favor of the common law. 


The United States Courts of Appeals seem 
to share this view of the dubiety of reference 
to the common law of secondary boycotts. 
While the NLRB has abandoned the relative 
clarity and coherence of Section 8 (b) (4) 
(A), choosing instead to pursue the endless 
maze of the common law of secondary boy- 
cotts, the courts of appeals have, virtually 
without exception, adhered to the terms of 
the act. Thus, Judge Augustus Hand, of 
the Court of Appeals for the Second Cir- 
cuit, has observed that “it seems idle . . 
to argue that only such ‘secondary boy- 
cotts’ as were unlawful at common law, or 
under the law of some particular state fall 
within the prohibitions of the section.” * 
Judge Learned Hand, of the same court, 
has indirectly but tolerably clearly indicated 
that there may be some doubt about certain 
aspects of the Board’s and Judge Rifkind’s 
approach.” And, in a very recent decision,” 
the Fifth Circuit, speaking through Judge 
Holmes, completely rejected the NLRB’s 
approach. 


WO ASPECTS of this decision by the 

Fifth Circuit call for detailed attention. 
The first raises fundamental questions con- 
cerning the general scope and aim of Section 
8 (b) (4) (A), even though the case more 
precisely involves a problem arising under 
Section 8 (b) (4) (B). A minority union— 
not one covered by the proviso to 8 (b) (4) 
—called a strike for recognition, and in con- 
nection therewith set up a picket line. Mem- 


bers of the union, operating on streets near 
the struck plant, induced truck drivers to 
refuse to enter the plant. Following its now 
standard practice, the NLRB held the in- 
ducement no violation of the act. This action 
by the union, according to the NLRB, was 
“primary,” not “secondary,” and therefore 
not unlawful.* The Fifth Circuit completely 
disagreed, with both the characterization of 
the action and the legal conclusion: 


“The statute clearly provides a remedy 
for the type of conduct engaged in by the 
union, without resort to any distinction be- 
tween primary and secondary activities. If 
the union’s activities come within the lan- 
guage of the statute, they constitute an un- 
fair labor practice, regardless of whether 
they might have been considered a true 
‘secondary boycott’ under the old common 
law or under any of the modern and popular 
theories.” 


Continuing, the court said: 


“The gravamen of the offense prohibited 
by the statute is that its sanctions bear, not 
upon the employer who alone is a party to 
the dispute, but upon some neutral employer 
who has no concern in the dispute, and its 
aim is to compel him to stop business with 
the employer in the hope that the employer 
will be induced to submit to the demands of 
the strikers. To allow the Board to rule 
such activity as is prohibited by the statute 
not to be a violation thereof, simply be- 
cause it occurred in the vicinity of the 
struck employer’s plant, would render the 
section ineffective and insufficient.” 

The court reached this conclusion without 
any specific discussion of the 8 (b) (4) 
proviso; but since it quoted the proviso and 
was at pains to note the minority status of 
the striking union, it may well have had 
the proviso in mind. In any event, its con- 
clusion is consistent with the one which has 
been reached here on the basis of the pro- 





*2Some sense of the confusion may be gath- 
ered from reading the following cases, involv- 
ing flatly conflicting decisions on virtually the 
same facts: Wright v. Teamsters’ Union Local 
Union 690, 16 LaBoR CASES { 65,269, 207 Pac. 
(2d) 662 (Wash., 1949); Seattle Brewing & 
Malting Company v. Hansen, 144 F. 1011 (Calif., 
1905); Hmpire Theatre Company v. Cloke, 53 
Mont. 183, 163 Pac. 107 (1917); Barr v. The 
Essex Trades Council, 53 N. J. Eq. 101 (1894); 
Pacific Typesetting Company v. I. T. U., 125 
Wash. 273, 216 Pac. 358 (1923); and Burnham 
v. Dowd, 217 Mass. 351, 104 N. E. 841 (1914). 

* Serious perplexities and divergences are to 
be found even in the New York decisions, 
which are often held up as models. See foot- 
note 12 and the following cases: Bossert v. 
Dhuy, 221 N. Y. 342, 117 N. E. 582 (1917); 
Auburn Draying Company v. Wardell, 227 N. Y. 
1, 124 N. E. 97 (1919); Chapman v. Doe, 255 


The Developing Law 


App. Div. 893, 7 N. Y. S. (2d) 470 (1938); 
People v. Bellows, 281 N. Y. 67, 22 N. E. (2d) 
238 (1939); and Opera on Tour, Inc. v. Weber, 
285 N. Y. 348, 34 N. E. (2d) 349 (1941). It 
should be remembered also that the New York 
Court of Appeals, without explaining why, ap- 
proved an injunction against the picketing 
which the United States Supreme Court held 
entitled to constitutional protection in Bakery 
@ Pastry Drivers v. Wohl, 5 LABOR CASES 
{ 51,136, 315 U. S. 769 (1942). 

2% NLRB v. Wine, Liquor & Distillery Work- 
ers Union, Locul 1, 17 LABOR CASES { 65,476 
(CA-2, 1949). 

% International Brotherhood of EH#lectrical 
Workers, Local 501 v. NLRB, 17 LABOR CASES 
1 65,626 (CA-2, 1950). 

27 Cited in footnote 2. 

222 CCH Labor Law Reports (4th Ed.) { 9029, 
84 NLRB, No. 47 (1949). 
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viso. Had the union possessed majority 
status, and had it restricted its picketing to 
the struck premises, the court would prob- 
ably have held its action privileged. 


The second general aspect of the case 
which should be noted here arises in con- 
nection with the fact that the picketing union 
also induced railroad employees to refuse 
to perform services in connection with the 
struck employer. On the technical ground 
that railroads are not “employers” within 
the meaning of Section 2 (2) of the act™ 
and that, therefore, their employees cannot 
be “employees” within the meaning of Sec- 
tion 2 (3),” the NLRB had held that the 
striking union could not be guilty of unfair 
practices in inducing the railroad employees 
to refuse to work. It asserted that unions 
can violate Section 8 (b) (4) only where 
they induce “employees” of “employers’— 
as those terms are defined in Sections 2 (2) 
and (3)—to cease work. The railroads not 
being “employers” and their workers not 
being “employees,” as those terms are de- 
fined in the act, there could, accordingly, be 
no violation. 


Meeting technicality with technicality, the 
Fifth Circuit pointed out that Section 8 (b) 
(4) does not refer to an “employer,” as Sec- 
tion 2 (2) does, but refers, instead, to “any 
employer.” Furthermore, said the court, the 
act’s definition of the term “person,” in Sec- 
tion 2 (1), does not exclude railroads, as 
Section 2 (2) does—a fact which becomes 
relevant when one notes that Section 8 (b) 
(4) outlaws the forcing of a cessation of 
dealing between “any employer or other 
person” and “any other person.” Manifestly, 
said the court, a railroad is “any employer,” 
within the meaning of Section 8 (b) (4), 
even though it may not be an “employer” 
within the meaning of Section 2 (2). And 
in any event, the court concluded, the rail- 
road need not be an “employer,” so long as 
it is a “person.” 


not for the fact that these 


V 7 ERE it 
virtuoso gymnastics were made neces- 
sary by the Board’s original performance, 


they would seem entirely deplorable. For 
the ultimate and broad policies of the Taft- 
Hartley Act should no more depend on such 
pettifogging tactics than did those of the 
Wagner Act. Reference to the NLRB’s 
Wagner-Act decision in the famous Phelps 
Dodge case," which raised a similar ques- 
tion, will show how differently the NLRB 
approached technical problems when the 
policies of the Wagner Act hung in the bal- 
ance. In that case counsel for the company, 
seeking to evade liability, had engaged in an 
interpretative process which paralleled that 
of the Board in the present case. Speaking 
for the Supreme Court in the Phelps Dodge 
case, Mr. Justice Frankfurter referred to 
counsel’s argument as a “bit of verbal logic 
from which the meaning of things has 
evaporated.” * The same might well be said 
of the Board’s position in the present case; 
for, as the Fifth Circuit pointed out, rail- 
roads and their employees were exempted 
from the “employer” and “employee” defini- 
tions of the Taft-Hartley Act, not because 
it was felt that unions should be free to 
work secondary pressures in regard to rail- 
roads, but simply because the rights and 
duties of railroads vis-a-vis their employees 
are the subject of special legislation in the 
Railway Labor Act. Thus, a solid ground 
for reversing the NLRB on this point ap- 
pears in the following language in the Fifth 
Circuit’s opinion: 

“By construing the language of the 
statute so as to include railroad companies 
within the meaning of the words ‘any em- 
ployer’, we are giving effect to the intent of 
Congress to stop secondary boycotts® in the 
transportation industry. If such an inter- 
pretation is not allowed, the meaning and 
use of the words ‘transport’ and ‘transport- 
ing’, used throughout the section, would be 
rendered ineffective and almost useless, since 
the railroads transport the vast bulk of 
freight in this country. Courts usually will 
avoid interpreting a statute so as to render 
it ineffective, or to cause grave public injury, 
if there is a more reasonable interpretation 
that can rightfully be adopted.” 





2 Section 2 (2) of the NLRA, as amended 
by the Taft-Hartley Act, after stating that the 
term ‘‘employer’’ includes any person acting 
as an agent of an employer, directly or indi- 
rectly, goes on to state that certain persons 
or entities, including those subject to the 
Railway Labor Act, are not within the ‘‘em- 
ployer’’ category. 

% Section 2 (3) of the NLRA, as amended 
by the Taft-Hartley Act, provides an exemption 
from ‘‘employee’’ status of all persons employed 
by one who is not an “employer’’ within the 
meaning of Section 2 (2). See footnote 29. 


910 


31 Phelps Dodge Corporation, 19 NLRB S47 
(1940). 

324 LABOR CASES { 51,120, 313 U.'S. 177. 

% Italics supplied. It is interesting to note 
how Judge Holmes unconsciously uses the term 
“‘secondary boycott’’ even though, in remarks 
previously quoted herein, he shows that he 
would probably be one of the last persons in 
the world to agree that Section 8 (b) (4) is 
designed to prohibit only the species of action 
known as the ‘‘secondary boycott’’ at common 
law. Compare footnote 21 and accompanying 
text. 
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F THE OTHER United States Courts 

of Appeals follow the Fifth Circuit’s lead, 
a number of NLRB decisions under Section 
8 (b) (4) may be reversed. For example, 
the Board has used precisely the same kind 
of technical restrictionism in holding that 
secondary pressures do not violate Section 
8 (b) (4) where a state agency is the vic- 
tim.“ More important, it has held that 
unions may escape liability where secondary 
pressures are applied directly to employers, 
rather than indirectly to them through their 
employees.” Finally, it has held that the ap- 
plication of secondary pressures, even 
through inducing employees to refuse to 
work, may be privileged if based on a “hot- 
cargo” collective-bargaining agreement.” 
Now, if the logic of the Fifth Circuit’s ap- 
proach is pursued, and if the Taft-Hartley 
policies are to be considered as much en- 
titled to effectuation as the Wagner-Act 
policies were, then it would seem that these 
decisions of the Board, too, are erroneous, 


even though there may be technical grounds 
in support of them. For the Fifth Circuit’s 
approach is no more single-mindedly di- 
rected to the effectuation of the Taft- 
Hartley policies than was that of the NLRB 
in regard to the Wagner-Act policies. It is 
an old story now that the Supreme Court, 
in the Phelps Dodge,” Hearst™ and Republic 
Aviation™ cases, approved the Board’s over- 
riding of technicalities under the Wagner 
Act. Whether or not it will similarly ap- 
prove wholehearted effectuation of the Taft- 
Hartley policies remains to be seen. One of 
the fine ironies of the whole situation is 
that the framers of the Taft-Hartley Act 
may have unwittingly endangered their own 
long-run goals by the emphasis on tech- 
nicalities which is to be found in some parts 
of the act. For this emphasis may provide 
the Supreme Court with one basis for re- 
fusing to join the courts of appeals in hold- 
ing the NLRB to the standards of policy- 
effectuation followed under the Wagner Act. 





% Al J. Schneider, Inc., 2 CCH Labor Law 
Reports (4th Ed.) § 9407; Al J. Schneider Com- 
pany, Inc., 2 CCH Labor Law Reports (4th 
Ed.) * 9811. 

% Rabouin, d.b.a. Conway’s Express, et al., 
2 CCH Labor Law Reports (4th Ed.) { 9475; 
compare Humphrey v. Local 294, International 
Brotherhood of Teamsters, Chauffeurs, Ware- 
housemen and Helpers of America, AFL, et al., 
17 LaABor Cases { 65,539; Sealright Pacific, 


Ltd., footnote 14; and Samuel Langer, 82 NLRB, 
No. 132. 

% Rabouin, d.b.a. Conway’s Express, et al., 
footnote 35. 

% Cited in footnote 32. 

% NLRB v. Hearst Publications, Inc., 8 LABOR 
CASES § 51,179, 322 U. S. 111. 

% Republic Aviation Corporation, 
CASES {§ 51,199, 324 U. S. 793. 
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PREVENTIVE MEDIATION: A TECHNIQUE TO IMPROVE 
INDUSTRIAL RELATIONS — Continued from page 868 





firm with which he is associated, the perma- 
nent impartial mediator can serve with great 
effectiveness as a catalytic agent to bring 
the parties together for mutual understand- 
ing in their daily relationship. 

Mutual confidence in the person selected 
as mediator and a willingness of the parties 
to recognize that both sides are dependent 
upon one another for mutual existence and 
survival must, of course, precede the adop- 
tion of such a plan; although it can be 
expected that both confidence and recogni- 
tion of interdependence will be developed 
more completely as the plan progresses 
satisfactorily. 

Ideally, the permanent impartial mediator 
should be compensated jointly by both parties, 
as is the case with most permanent im- 
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partial arbitrators. However, this is not 
absolutely essential, as has been demon- 
strated in the example given above. 


The writer looks forward to the time 
when permanent impartial mediation is as 
accepted a technique in the prevention of 
labor-management disputes as permanent 
impartial arbitration is in the adjudication of 
such disputes. Whether for the large firm 
which can afford a full-time permanent im- 
partial mediator, or for the smaller firm 
which may only be able to retain a perma- 
nent impartial mediator on a part-time basis, 
as was the case in the illustration above, 
“preventive mediation” offers incalculable 
possibilities for reducing labor disputes and 
promoting greater harmony in labor-manage- 
ment relations. [The End] 
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A LOOK BACK 


July 21 
Parties to the three-week-old intraunion dispute of the International 
Longshoremen’s Association, AFL, which is hampering shipping in 
New York and New Jersey ports, were urged to come to a settle- 
ment in order to expedite the defense program and foreign aid 
shipments. 

July 20 
Industrial leaders announced that the key war industries could be 
converted to take care of military needs in three to six months less 
time, than was required in World War II. Only a ten to twenty per 
cent cut in civilian production was expected if the war remained 
confined to Korea. 

july 18 
Announcement was made by the American Iron and Steel Institute 
of an expansion program to be undertaken by thirteen leading steel 
companies, which will increase annual steel production by 6,363,000 
tons before the end of 1952. The plan includes construction of a new 
mill and enlarging of the facilities of many existing mills. 

July 17 
The United States Court of Appeals directed John L. Lewis and the 
UMW to void the union-shop clause in their agreements with eighteen 
steel companies. The court, upholding an NLRB decision of May 
27, 1949, ruled that the union could not force employees to join the 
union unless the employees themselves authorized a request for a 
union shop. The union will appeal the decision to the Supreme 
Court. 

July 12 
The Railroad Yardmaster of America, AFL, wired President 
Truman that for the present it would put off strike action against 
sixty-six railroads because of the Korean emergency, and that it 
would try to settle its disputes by further negotiation. 


H. R. 7439, which provides that any federal employee considered a 
bad security risk can be summarily suspended or dismissed by the 
head of his department, was passed by the House, 327 to fourteen. 


The Senate for the second time rejected closure to prevent a filibuster 
on the bill to create a Fair Employment Practices Commission; con- 
sequently there is no possibility of the bill’s being passed at this 
session. 

July 11 
Organization of soft coal firms into a single bargaining unit was 
completed in Pittsburgh. The newly established Bituminous Coal 
Operators Association represents the producers of one third of the 
nation’s bituminous coal. 

July 9 
Service was resumed on the Rock Island Railroad as switchmen 
bowed toa federal district court temporary injunction. 

July 8 
At the direction of President Truman, the Army seized the Rock 
Island Railroad. 

July 6 
Switchmen of the Chicago Great Western, Denver & Rio Grande 
Western, Great Northern and Western Pacific Railroads ended their 
walkout after the President threatened drastic action; switchmen of 
the Rock Island refused to return to work. 

July 4 
Washington reported that, of the 15,100,000 days lost through work 
stoppages during the first quarter of 1950, eighty-five per cent were 
lost in the coal industry and at the Chrysler plant. 























